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Reevaluation of Explosives and Flammable Hazards - IDIS #185.pdf

Hello Stanley,

| am reaching out in response to the remote environmental monitoring that was conducted from
March 1 to 11, 2021 for the City of Cupertino. The City has completed a number of the corrective
actions specified in the “Results of HUD Environmental Monitoring” letter dated July 5, 2022, and
they are listed below.

Corrective Actions In Progress

1

Repayment to the line of credit through a Voluntary Grant Reduction (VGR). The City
submitted a VGR request in the amount of $176,201.24 for its FY 2023-24 CDBG allocation to
act as the corrective action in lieu of repayment to the line of credit for funds disbursed for
IDIS Activities #121 and #137.

a. The City has not yet received a response from HUD regarding this request.
Regarding the corrective action specified under Finding No. 1, bullet point 4, the City will
electronically submit the next two environmental reviews conducted as either environmental
assessment per §58.36 or categorically excluded per §58.35(a) subject to laws and authorities
listed at §58.5 and not capable of converting to Exempt per §58.34(a)(12).

a. At this time, the City doesn’t have any upcoming projects that fit this criteria. Is there a

way to clear this corrective action at this time?

Completed Corrective Actions

NEPA Policies and Procedures Manual
a. Includes sample contract language documentation in Section 3.1
Training Certificates for WISER Modules
8-Step Decision-Making Process for Floodplain Management (24 CFR Part 55, Subpart C) for
IDIS Activity #119. All references and supporting documentation can be found here.

. Reevaluation of Explosives and Flammable Hazards (24 CFR Part 51, Subpart C) for IDIS

Activity #185. All references and supporting documentation can be found here.

Please let me know if you have any questions, and we look forward to hearing from you regarding
clearance of the corrective actions. Thank you!

Sincerely,
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July 5, 2022

Ms. Kerri Heusler, Housing Manager
City of Cupertino

Cupertino City Hall

10300 Torre Avenue

Cupertino, CA 95014-3202

SENT VIA EMAIL to KerriH@cupertino.org

SUBJECT: Results of Remote Environmental Monitoring, City of Cupertino

Dear Ms. Heusler:

The US Department of Housing and Urban Development conducted an in-depth environmental
monitoring of the City of Cupertino’s Community Development Block Grant (CDBG) Program from
March 1 to 11, 2021. By letter of February 22, 2022, HUD transmitted a report documenting the results of
the monitoring which included three findings. The City of Cupertino (City) responded by letter of March
22,2022, with proposals for corrective action and supplemental documentation. This letter represents
HUD’s response to the City’s proposed corrective actions.

Finding No. 1: a) City obligated and expended CDBG funds on a project prior to HUD's approval of the
Request for Release of Funds and Certification (RROF-C) in violation of Section 104 of
the Housing and Community Development Act of 1974 [42 U.S.C. §5304(g)(2)].
b) City and/or subrecipient obligated and expended CDBG and/or non-HUD funds on a
project prior to City having documented its environmental compliance and/or
determination of exemption in violation of the provisions in §58.22 or §58.34(b).

Finding No. 1 is associated with eight corrective actions. The following summarizes the status of the
required corrective actions for this finding:

o Section 104(g)(2) of the Housing and Community Development Act of 1974 (42 U.S.C. 5304(g)(2))
provides that the Secretary of HUD may not release funds for a project unless the recipient has
submitted a RROF-C prior to any commitment of funds to the project. HUD'’s Office of General
Counsel has interpreted the word “funds” in the Act to mean HUD funds. Due to the fact that the City
obligated and expended CDBG program funds prior to submission of a RROF-C, a statutory
violation has occurred of Section 104(g)(2) of the Housing and Community Development Act of 1974
(42 U.S.C. 5304(g)(2)), and neither the City nor any participant in the activity can use any HUD
funding subject to the environmental review requirements of the statute that was violated for the same
project. Therefore, IDIS Activity IDs 121 and 137 are prohibited from using HUD program funds
associated with the Housing and Community Development Act of 1974.

1 ® Repayment to the line of credit: City must repay the funds disbursed from non-Federal funds to the

CDBG program account for IDIS Activity IDs 121 and 137. The City must provide OEE an assurance
that it will not provide additional CDBG program funds to any of these activities, and any





commitments must be de-obligated and the unexpended CDBG fund balances, if any, for the projects

must be reprogrammed.

1t is possible for the City or any participant in the development process to use HUD funding that is

subject to a different statute’s environmental review requirements, but only if the recipient first

obtains a waiver of §58.22(a) for the regulatory violation. If the City determines that IDIS Activity

IDs 121 and 137 might be eligible for HUD funding under a different statute, the City will notify

HUD so that it may share guidance for requesting a waiver of the regulatory violation. HUD will

only grant such a waiver where there is good cause, the violation was inadvertent, and no

unmitigated adverse environmental impact resulted or will result. Note that approving HUD
assistance to a project that incurred a §58.22(a) violation is an extraordinary action, there is no
guarantee that HUD will approve the request to provide assistance to the project.

» The City’s response to Finding No. 1 corrective actions bullets 1, 2, and 3 is provided on pages 2
through 5 of its March 22, 2022, letter, specifically paragraphs 1 and 2 of page 2 and sections
[.A.i and [.A.ii of pages 2 through 5.

» HUD’s response to Finding No. 1 corrective actions bullets 1, 2, and 3 is as follows:

- Regarding Finding No. 1 as it pertains to IDIS Activity ID 121-2016/2/City-Wide Curb Ramp
Installation: The City failed to conduct the environmental review, disseminate and/or publish
the Notice of Intent to Request Release of Funds (NOI/RROF), and submit to HUD the
RROF-C. Consequently, the City failed to comply with NEPA, and the related authorities
listed in HUD's implementing regulations at Part 58, as well as failed to comply with Part 58
Subpart H — Release of Funds for Particular Projects, prior to obligating and expending
CDBG funds.

Exhibit A of the City’s March 22, 2022, letter is the City’s checklist for compliance
with §58.6 Other requirements, which was signed by Aarti Shrivastava on May 1, 2016. The
preparer cited under the Level of Environmental Review Determination: Categorically
Excluded subject to statues per 58.35(a)(1)(2). To date, the City has not been able to provide
to HUD its compliance or conformance determinations for each §58.5 NEPA-related federal
law and authority or its determination that this categorically excluded activity was
permissible to convert to Exempt per §58.34(a)(12). As such, HUD cannot concur with the
following City’s opinions: * Since the Curb Ramp ER found that the project was
Categorically Excluded pursuant to 24 CFR 58.35(a)(1)(2), a RROF-C was not required.

* the City properly documented the environmental review of the Curb Ramp Project and ° the
City’s documentation clearly shows that both of the Projects were exempt from NEPA.

By providing HUD the City’s checklist for compliance with §58.6 Other
requirements, the condition is more consistent with noncompliance of §58.38 Environmental
review record (a) ERR Documents. §58.38(a) states: The ERR shall contain all the
environmental review documents, public notices and written determinations or environmental
findings required by this part as evidence of review, decision-making and actions pertaining
to a particular project of a recipient. The revised finding for IDIS Activity ID 121, therefore,
is the following: complete Environmental Review Records for a project were not maintained
by the City. Please see Criteria 24 CFR Part 58, §58.38 Environmental review record and the
first two paragraphs of Effect under Finding No. 2 for a full explanation. No additional
corrective actions are required. The corrective actions stated under the first three bullets of
Finding No. 1 are no longer applicable to IDIS Activity ID 121.

- Regarding Finding No. 1 as it pertains to IDIS Activity ID 137-2018/5/Vista Village
Rehabilitation: The Agreement Between West Valley Community Services and Paramount
Construction for Construction Services for Vista Village Rehabilitation Project [see
Paragraph 7 Labor Laws and Appendix C therein], executed 09/11/18, and voucher
#6226913, submitted 01/17/19, for the reimbursement of the cost of these services both
occurred before completion of the Categorically Excluded under §58.35(a), subject to the






laws and authorities at §58.5 (CEST), and determination of the conversion to Exempt per
$58.34(a)(12).
HUD has determined that the Corrective Actions as stated in the Monitoring Report
released on February 22, 2022, were appropriate for the commission of a Statutory Violation
of Section 104 of the Housing and Community Development Act of 1974 [42 U.S.C.
§5304(g)(2)], and a Regulatory Violation of the provisions in §58.22. The corrective actions
described under the first three bullets of Finding No. 1 specific to IDIS Activity ID 137 are
still applicable.
City must electronically submit the complete environmental review record and RROF to OEE for the
next two environmental reviews conducted as either environmental assessment per §58.36 or
categorically excluded per §58.35(a) subject to laws and authorities listed at §58.5 and not capable
of converting to Exempt per §58.34(a)(12).
» The City’s response is that it will complete the environmental review record and RROF to OEE
for the next two environmental reviews.
» HUD will clear this corrective action upon receipt of the two requested environmental review
records.
The City must submit to OEE assurances that this systemic deficiencies will not reoccur and to
document the practical steps taken to prevent their reoccurrence. Further, the City must submit to
OEE a final approved City of Cupertino, California comprehensive environmental review policy and
procedure for all HUD-funded projects. At a minimum, the policy and procedures must identify the
city department/staff responsible for conducting reviews, coordination efforts with other city
departments to identify projects; coordination and tracking efforts with project sponsors,
subrecipients, and other entities that receive HUD program funds to ensure reviews are completed
prior to obligating and disbursing funds; documentation requirements; retention and location of
documents; on-going staff training; and management review/approval of environmental reviews. The
submission must include an organizational chart and an environmental review process flow chart. In
addition to policies, procedures, and training considerations, OEE requests the City include in the
submission ways it will preserve knowledge of the environmental review process which can be shared
with new staff during periods of transitions.
» The City’s response is as follows:

- This serves as the assurance required that the systemic deficiencies will not reoccur.

- The City will document the practical steps taken to prevent their reoccurrence through the
development of a comprehensive environmental review policy and procedures manual. The
City will submit a final version of the manual to OEE for all HUD-funded projects within 150
days of the date of this letter. Submission will include all HUD requests cited. This effort will
require research on existing manuals, outreach to local jurisdictions who have compliant
policies and procedures manuals, and staff time to write, review, and approve the City manual
while continuing all current CDBG activities.

- Moving forward, the City will implement the corrective actions identified in the Report
intended to prevent a reoccurrence of its oversight in documenting its environmental
requirements. The City’s commitments include submission of documentation of practical
Steps to be taken to prevent any deficiency reoccurrence through the development of a
comprehensive environmental review policy and procedures manual, along with all other
corrective actions relating to occurrence prevention. Additionally, the City has retained a
CDBG consultant, Michael Baker International, to provide a comprehensive range of
services to the City, including to explicitly provide Environmental Assessments for CDBG
and CDBG-CV programs when needed (although no Environmental Assessment was needed
for either of these projects). With the steps outlined above, the City can confidently assure
HUD that we will take all reasonable steps to ensure our compliance with environmental
review requirements.





3 > HUD acknowledges the City’s commitments. HUD will clear this corrective action upon receipt

of an acceptable policy and procedure manual.

o City must provide a plan describing the steps it will take to secure additional training to develop
current staff environmental review capacity. This may include use of HUD'’s environmental review
web resources on the HUD Exchange at https://www.hudexchange.info/programs/environmental-
review/ including, without limitation to, the Web-Based Instructional System for Environmental
Review (WISER) at https://www.hudexchange.info/trainings/wiser/, the HUD Environmental Review
Online System (HEROS) at https://www.hudexchange.info/programs/environmental-review/heros/,
and HUD Region IX’s environmental review virtual training covering Part 58. OEE recommends that
staff responsible for completing environmental reviews attend Part 58 training at least every two
years, but also take advantage of the recording of the past 3-day training session that occurred
September 2020. OEE strongly encourages that all staff conducting environmental reviews use the
WISER resource and complete all modules. If the City agrees, the City must send the completion
certificates of the staff to the attention of Stanley W. Toal, Environmental Protection Specialist.

» The City’s response is as follows:

A - The City’s staff responsible for environmental reviews will complete the following training
and reviews, and submit associated completion certificates within 120 days of the date of this
letter: = All Web-Based Instructional System for Environmental Review (WISER) modules, »
Review of HUD Environmental Review Online System (HEROS) informational website; =
HUD Region IX’s environmental review virtual training covering Part 58 and; » Watch
recording of the Part 58 3-day training session that occurred September 2020.

- Through the development of a comprehensive environmental review policy and procedure
manual, as mentioned previously, the City will provide OEE assurance that internal protocol
will be to have all staff responsible for environmental reviews attend and complete Part 58
training at least every two years.

» HUD will clear the corrective action upon receipt of training certificates and the aforementioned
policy and procedure manual.

o  City must submit to OEE contract language that complies with §58.22(d) and consistent with HUD
Assistant Secretary for Community Planning and Development Mercedes Marquez’s HUD memo
guidance. The environmental review procedures described above shall specify that this language is
incorporated into contracts and other agreement documents, when appropriate.

» The City’s response is that it will submit contract language that complies with §58.22(d) and
consistent with HUD Assistant Secretary for Community Planning and Development Mercedes
Marquez’s HUD memo guidance to OEE within 90 days of the date of this letter.

3a > HUD will clear the corrective action upon receipt of the acceptable contract language
documentation.

o  City must submit to OEE an assurance that it will utilize the HUD Environmental Review Online System
(HEROS) to submit and manage all HUD environmental review records.

» The City’s response is that it sas transitioned to and is currently utilizing HEROS to submit and
manage all HUD environmental review records.

» HUD’s response is as follows:

- The City has recently experienced resignation of its staff member who was being trained to
conduct environmental reviews for HUD-assisted projects and in the use of HEROS. HUD
requests that the City maintains its commitment to deliver HEROS training for new staff
members that will be conducting environmental reviews for HUD-assisted projects. HUD
considers this corrective action cleared and appreciates the City’s action in using HEROS.

Finding No. 2: City failed to sufficiently characterize impacts and determine whether any circumstances
exist that would require formal compliance or mitigation. A corollary to Finding No. 1.





Finding No. 2 is associated with four corrective actions. The following summarizes the status of the
required corrective actions for this finding:

e For IDIS Activity ID 119, the City must complete the procedures for making determinations on
Floodplain Management under 24 CFR Part 55, Subpart C, specifically the decision-making process
under §55.20, excepting public notification requirements associated with §55.20(b) and (g). The City
must send the completed determination to the attention of Stanley W. Toal, Environmental Protection
Specialist. The City must include in its determination, without limitation to, the following
assessments. - Would occupants of this structure be sufficiently mobile and have available transport
capability to avoid loss of life and injury given the flood warning lead times available? - Would
emergency services functions be delayed or unavailable as a result of the location of the action? - Are
there routes to and from the structure that would be inaccessible during a flood and hinder
evacuation? - Would the location of the structure result in unacceptable hazards to human safety,
health, and welfare of the occupants? - Is the Emergency Action Plan (Version Date 01.2014) which
was submitted to the City by the project sponsor acceptable to the City? - Does this action involve a
significant financial investment that would be either extremely expensive or extremely time
consuming to replace were it to be damaged by flood waters?

» The City’s response is as follows:

- For Activity 119, the City will complete the procedures for making determinations on
Floodplain Management under 24 CFR Part 55, Subpart C, specifically the decision-making
process under §55.20, excepting public notification requirements associated with §55.20(b)
and (g), and submit the completed determination, and associated requirements, to Stanley W.
Toal within 120 days of the date of this letter.

5 » HUD will clear the corrective action upon receipt of the acceptable decision-making process

documentation in compliance with 24 CFR Part 55 for IDIS Activity 119.

o HUD retains the authority to require additional corrective action to remediate adverse effects or
otherwise remedy the City’s noncompliance based on the results of the City completing the decision-
making process for IDIS Activity ID 119.

o As stated under Required Corrective Action Finding No. 1, the City must submit to OEFE a final
approved comprehensive environmental review policy and procedures for all HUD funded projects.
The City must formally adopt management oversight measures to be taken to avoid recurrence of
these deficiencies. The measures must describe the internal procedures and controls that will be
implemented to ensure that the responsibilities described at §58.22 and §58.34 through §58.36 are
upheld. The City must submit to OEE its procedures and management oversight controls for our
review and comment.

» The City’s response was provided in Finding No. 1 corrective action bullet 5 (above).
» HUD’s response was provided in Finding No. 1 corrective action bullet 5 (above).

o All City staff that performs environmental reviews must take the WISER learning module Water
Elements at: https://www.hudexchange.info/trainings/wiser/. The City must send the completion
certificates to the attention of Stanley Toal, Environmental Protection Specialist.

» The City’s response was provided in Finding No. 1 corrective action bullet 6 (above).
» HUD’s response was provided in Finding No. 1 corrective action bullet 6 (above).

Finding No. 3: ERRs for several projects undertaken by the City were incomplete. City failed to
adequately document its compliance with Federal environmental laws and authorities
under 24 CFR §58.5 and §58.6. Further, several ERRs state an incorrect standard used
in the compliance determination.

e For IDIS Activity ID 185, the City must reevaluate the Explosive and Flammable Hazards
determination in compliance with 24 CFR Part 51, Subpart C. The City must send the completed





determination to the attention of Stanley W. Toal, Environmental Protection Specialist. City of
Cupertino, California
» The City’s response is as follows:

- For IDIS Activity ID 185, the City will reevaluate the Explosive and Flammable Hazards
determination in compliance with 24 CFR Part 51, Subpart C, and will send the completed
determination to the attention of Stanley W. Toal within 120 days of the date of this letter.

» HUD will clear the corrective action upon receipt of the acceptable reevaluation of 24 CFR Part

51, Subpart C, for IDIS Activity ID 185.

HUD retains the authority to require additional corrective action to remediate adverse effects or
otherwise remedy the City’s noncompliance based on the results of the City completing the Explosive
and Flammable Hazards determination for IDIS Activity ID 185.

As stated under Required Corrective Action Finding No. 1, the City must submit to OEE a final
approved comprehensive environmental review policy and procedures for all HUD funded projects.
The City must formally adopt management oversight measures to be taken to avoid recurrence of
these deficiencies. The measures must describe the internal procedures and controls that will be
implemented to ensure that the responsibilities described at §58.34 through §58.36 are upheld. The
City must submit to OEE its procedures and management oversight controls for our review and
comment.

» The City’s response was provided in Finding No. 1 corrective action bullet 5 (above).

» HUD’s response was provided in Finding No. 1 corrective action bullet 5 (above).

City must provide a plan describing the steps it will take to secure additional training to develop staff
environmental review capacity. This may include use of HUD’s environmental review web resources
on the HUD Exchange at https://www.hudexchange.info/programs/environmental-review/ including,
without limitation to, the Web-Based Instructional System for Environmental Review (WISER) at
https://www.hudexchange.info/trainings/wiser/, the HUD Environmental Review Online System
(HEROS) at https://'www.hudexchange.info/programs/environmental-review/heros/, and HUD Region
IX’s environmental review virtual training covering Part 58. OEE recommends that staff responsible
for completing environmental reviews attend Part 58 training at least every two years, but also take
advantage of the recording of the past 3-day training session that occurred September 2020. OEE
strongly encourages that all staff conducting environmental reviews use the WISER resource and
complete all modules. If the City agrees, the City must send the completion certificates of the staff to
the attention of Stanley W. Toal, Environmental Protection Specialist.

» The City’s response was provided in Finding No. 1 corrective action bullet 6 (above).

» HUD’s response was provided in Finding No. 1 corrective action bullet 6 (above).

HUD thanks you for your detailed responses to its requests for documentation and for ensuring

that the City’s projects are sustainable and free from adverse effects that could affect the health and safety
of people and the environment. When the aforementioned documents are available, please email them to
Stan Toal, HUD Environmental Specialist, at Stanley.W.Toal@HUD.gov. If you have any questions or
want to discuss the information in this letter in further detail, please contact Mr. Toal at the email address
above or (415) 489-6668.

Sincerely,
Digitally signed by: GREGORY GRIFFIN

GREGORY 2iceometme s

Housing and Urban Development, Office

GRIFFIN < o&mmmsismomn
G. Morgan Griffin

Regional Environmental Officer
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CITY HALL

10300 TORRE AVENUE « CUPERTINO, CA 95014-3255
TELEPHONE: (408) 777-3200 * FAX: (408) 777-3366
CUPERTINO CUPERTINO.ORG

September 29, 2022

Kimberly Nash, CPD Director

U.S. Dept. of Housing and Urban Development (HUD)
1 Sansome St #1200

San Francisco, CA 94104

E-Mail: SFCPDMail@hud.gov (sent via email)

Re:  City of Cupertino Community Development Block Grant — Second Request for
Voluntary Grant Reduction (PY 2023)

Dear Ms. Nash:

I am the City Manager for the City of Cupertino, and I wanted to thank you for the discussion
you had with Cupertino staff on July 28, 2022. Cupertino deeply values our relationship with
HUD, and very much appreciates the opportunity to address the Corrective Actions identified
in HUD’s February 22, 2022 Monitoring Report. Pursuant to the July 28% meeting, the City
submitted a Voluntary Grant Reduction (VGR) Request Letter on August 9, 2022 for Program
Year (PY) 2022. In the event that HUD may not be able to address our request for PY 2022, we
respectfully request that HUD consider the VGR for Program Year 2023.

Accordingly, with respect to the Corrective Action related to IDIS Activity ID 137: 2018/5/Vista
Village Rehabilitation, the City respectfully requests a VGR in the amount of $176,201.24 for
one year during PY 2023, and that such reduction is determined to satisfy the Corrective
Action related to IDS Activity ID 137 (Finding No.1 — Corrective Action, Bullet Point No. 2).
In connection with this request, the City waives its right to a hearing under 24 C.F.R. § 570.913.
This letter further confirms that IDIS Activity ID 137 did not involve the acquisition of

property.

Thank you for your consideration of this request. Please contact Kerri Heusler at
kerrih@cupertino.org or 408-777-3251 if any further information is needed.

Sincerely,

Fantelq Wi

Pamela Wu (Oct 5, 2022 15:47 PDT)
Pamela Wu
City Manager
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Policies and Procedures Manual

1 Introduction and Overview

The purpose of this Policies and Procedures Manual is to provide guidance on the National Environmental Policy Act (NEPA)
environmental review process required for projects that receive federal funding through the U.S. Department of Housing and
Urban Development (HUD), including Community Development Block Grant (CDBG) programs, HOME Investment Partnership
Funds (HOME), project-based vouchers and other funding sources. According to HUD guidance, HUD “requires compliance with
NEPA and HUD-regulations that implement NEPA before funds can be committed or spent on any project. The purpose of the
environmental review is to protect the natural environment as well as the environmental health and safety of those we assist.”
In short, HUD's environmental review requirements wants to analyze and document the environmental impacts of any proposed
project that the City seeks to fund with federal funding. This includes both the impacts of the project on the environment, and
the impacts of the environment on the project.

HUD's environmental regulations, including instructions and guidance for demonstrating compliance with these regulations, are
detailed in Title 24 of the Code of Federal Regulations, Part 58 (24 CFR 58). The City of Cupertino, being a recipient of federal
funding through the programs identified above, is required to demonstrate compliance with the laws and authorities identified
in 24 CFR 58. The following sections of this manual will discuss the roles and responsibilities of the City of Cupertino, the timing
of the environmental review process, and how to demonstrate compliance with the various laws and authorities identified in 24
CFR 58.

INTERNATIONAL
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2 Roles and Responsibilities of the City of Cupertino

City's Role as a “Responsible Entity”

Given the sheer number of jurisdictions receiving HUD funding in a single program year, and the number of projects undertaken
by each jurisdiction, HUD has delegated the responsibility to comply with NEPA to the local unit of government that is receiving
the funding. As outlined in 24 CFR 58, units of local government are required to assume Federal environmental review
responsibilities for compliance with NEPA, and related federal laws and authorities. HUD's environmental review regulations
identify states and units of general local government as the “responsible entity” (RE). These entities, such as the City of Cupertino,
have legal authority to assume this role because they exercise control over planning, permitting, and supplying infrastructure to
support HUD-assisted projects for their jurisdictions.

In the role of RE, the City not only assumes the responsibility for environmental review, decision-making, documentation, and
mitigation of environmental impacts (if necessary), but also the legal responsibility for compliance with NEPA and all other
applicable laws, regulations, and authorizations.

A grant recipient or consultant may assist the City with preparation of environmental documentation as required by 24 CFR 58;
however, the City, as the RE, is responsible for overseeing compliance with HUD’s environmental review requirements and
following all public noticing and expenditure procedures. The City's role in this capacity includes conducting post-review
monitoring of the project, as required; enforcing violations of Part 58; receiving certifications of compliance from project
recipients; accepting comments from the public or other agencies; and other responsibilities related to the release of funds
process (24 CFR 58.18).

When the City assumes the role of RE, HUD performs oversight responsibilities, which may include occasional environmental
monitoring of the City's Environmental Review Records (ERRSs) (24 CFR 58, Subpart H). If deficiencies or inaccuracies are found
during HUD's routine monitoring of the City's ERRs, then penalties or sanctions may potentially be assessed.

Certifying Officer

For purposes of compliance with NEPA and Part 58, the City Manager of the City, or their formal designee, is the certifying officer
(CO). The CO is recognized as the “official who is authorized to execute the Request for Release of Funds and Certification” and
has the legal capacity to serve as the “responsible Federal officer" under NEPA (per 24 CFR 58.13). Therefore, the CO is the City's
decision-maker as to whether a project is approved or rejected on the basis of the environmental review findings. This is a Federal
legal responsibility. As such, if someone other than the City Manager for the City is designated to fulfill this role, HUD requires
there be a formal designation by the governing body identifying this officer.

The CO represents the City in Federal court if there is a legal challenge to the content of the ERR and the City's decision based
upon that record [24 CFR 58.13(a)]. The CO is also the only person with the legal authority to sign the Request for Release of
Funds (RROF) and Certification (HUD form 7015.15.).

Other responsibilities required of the CO include determining the appropriate level of environmental review for a project that

has been completed; documenting compliance with NEPA and federal laws and authorities; ensuring the public notification
requirements have been met (if required); and understanding when HUD approval is necessary for a project.
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Roles of City Staff and Org Chart

At the City of Cupertino, the CO is the Director of Community Development. Staff in the Community Development Department
will be responsible for defining the project; conducting the necessary environmental reviews; coordinating reviews with other
City departments, as necessary; monitoring mitigatory or compliance measures determined to be necessary through the
environmental review process; and ensuring that environmental reviews are complete prior to obligating and disbursing funds.
The CO will also be responsible for ensuring that Community Development Department staff understand the process
for completing environmental reviews pursuant to 24 CFR Part 58 and take advantage of HUD-provided training opportunities,
such as those published on the HUD Exchange website. The following is an organizational chart for the City's Community
Development Department:

Director of
Community
Development
(Certifying Officer)
|

I | | |
Housing Planning Management Assistant DireFtor
Manager Manager Analyst of Community
Development
L /Building Official
|
Senior Planner |f={ Senior Planner -l 1 1 |
senior Code Administrative Permit Center Deputy Building
Enforcement - .
. Assistant Manager Official
Officer
Associate
Planner
Code Office Assistant | = Plan theck |_| Senior Building
Enforcement Engineer Inspector
=dAssistant Planner
|| Permit || Building
Technician Inspector
|| Permit
Technician
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3 Timing of the Environmental Review

Once a program participant (e.g., a subrecipient) has submitted an application to the City for funding through a HUD-funded
program or once the City has designated funds for a specific project in its Consolidated Plan or Annual Action Plan, the
environmental review requirements identified under 24 CFR 58 are applicable to the project. At this point, all project activity
(other than investigative or planning actions) should be stopped until the environmental review has been completed. Part 58
prohibits further project activities and actions from being undertaken prior to completion of the environmental review.

Where a program participant has begun a project in good faith as a private project, the City is not precluded from considering a
later application for federal assistance for the project, but must request that the program participant cease further actions on the
project until the environmental review process is completed. Project participants may proceed with the project upon receiving
approval from the City, after the environmental review process has been completed for the project.

There are certain kinds of activities that may be undertaken without risking a violation of requirements of Part 58. For example,
the act of hiring a consultant to prepare a Phase | Environmental Site Assessment (an investigative study for environmental
hazards), engineering design study or plan, or a study of soil and geological conditions would be allowed as they are investigative
or planning actions. Activities that have physical impacts or that limit the choice of alternatives cannot be undertaken, even with
the program participant's own funds, prior to obtaining environmental clearance to use HUD funds. These activities are referred
to by HUD as “choice limiting actions” and are prohibited because they constitute committing HUD funding to a project before
the environmental consequences of the project have been identified and analyzed. The City may not commit or expend resources,
either public or private funds (HUD, other federal, or non-federal funds), or execute a legally binding agreement for property
acquisition, rehabilitation, conversion, repair or construction pertaining to a specific site until environmental clearance has been
achieved. In other words, the City must avoid any and all actions that would preclude the selection of alternative choices before
a final decision is made---that decision being based upon an understanding of the environmental consequences, and actions
that can protect, restore, and enhance the human environment (i.e., the natural, physical, social, and economic environment).

For the purposes of the environmental review process, some examples of “choice-limiting actions” include:
- Execution of a legally binding agreement;
- Expenditure of HOME or CDBG funds;
- Use of non-HUD funds on actions that would have an adverse impact e.g., demolition, dredging, filling, excavating; and
- Use of non-HUD funds on actions that would be “choice limiting” e.g., acquisition of real property; leasing property;
rehabilitation, demolition, or construction of buildings or structures; relocating buildings or structures, conversion of
land or buildings/structures.

If prohibited activities are undertaken prior to receiving approval from the City, the program participant is at risk for the denial
of HUD funding and the City is at risk of sanctions or penalties from HUD.

3.1 Guidance on Options and Conditional Agreements for Purchase of Real Property for Environmental
Reviews Conducted by a Responsible Entity under 24 CFR 58

Once a program participant (e.g., a subrecipient) has submitted an application to the City for funding through a HUD-funded
program, the environmental review requirements identified under 24 CFR Part 58 are applicable to the project. At this point, all
project activity (other than investigative or planning actions) should be stopped until the environmental review has been
completed. 24 CFR Part 58 prohibits further project activities and actions from being undertaken prior to completion of the
environmental review.
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However, per 24 CFR 58.22(d), HUD states that an option agreement for the purchase of a proposed site or property is allowable
prior to the completion of the environmental review. A real estate option agreement is a legal agreement between the potential
buyer of real property and the owner of that property and gives the potential buyer the exclusive right to buy the property at a
specific price within a specific time period. The option agreement does not impose any obligation upon the potential buyer to
purchase the property; however, the agreement obligates the seller to sell at a specified price if the buyer exercises the option
to buy the property in the manner described in the contract. Such option agreements are permissible if the following conditions
are met:

1. The option agreement is subject to a determination by the City on the desirability of the property for the project as a
result of the completion of the environmental review in accordance with this part; and
2. The cost of the option is a nominal portion of the total purchase price.

There is no constraint on the purchase of an option by third parties that have not been selected for HUD funding and, therefore,
have no responsibility for the environmental review and have no say in the approval or disapproval of the project. Additionally,
per HUD Assistant Secretary for Community Planning and Development Mercedes Marquez's HUD memo guidance, dated
August 26, 2011, there is flexibility regarding the term "nominal" and any reasonable interpretation is acceptable. For instance,
it is reasonable to conclude that the nominal amount for option contracts will vary depending upon the local real estate market
and the purchase price.

Conditional agreements for the purchase of property using HUD funds are also acceptable; however, the use of conditional
agreements is limited to the acquisition of existing single-family and multifamily residential units. A conditional agreement is a
legal agreement between the potential buyer of real property and the owner of that property. The conditional contract includes
one or more conditions that must be met for the obligation to purchase to become binding. Specifically, a conditional contract
binds the buyer to purchase the property if and when the condition(s) contained in the sales contract are met.

Single-family
A subrecipient may enter into a conditional purchase contract for an existing single-family home (one to four units) before the

environmental review of the property is complete when the action is limited to acquisition and/or rehabilitation or demolition of
the home,! provided that:

1. The purchase contract includes the appropriate language for a conditional contract (see suggested contract language
below, provided by HUD Assistant Secretary Marquez's guidance memo, dated August 26, 2011);

2. No transfer of title to the purchaser or removal of the environmental conditions in the purchase contract occurs unless
and until the Responsible Entity (RE) determines, on the basis of the environmental review, that the transfer to the
homebuyer should go forward, and the RE (or recipient) has obtained approval of a Request for Release of Funds and
environmental certification, where applicable; and

3. The deposit using HUD funds or other funds is a reasonable amount and refundable if the conditions are not met, or if
non-refundable, is nominal ($1,000 or less).

1 Rehabilitation must meet requirements of 24 CFR 58.35(a)(3)(i). Demolition of existing single-family home, provided that the end use of the property
is limited to vacancy, reconstruction of single-family house, or is unknown at the time of acquisition.
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Multifamily

The City may allow a recipient, subrecipient, or third party to enter into a conditional purchase contract for an existing multifamily
residential property before the HUD environmental review of the property is complete when HUD or non-HUD funds will be used
for acquisition and/or rehabilitation of the multifamily structure,? provided that:

1. The structure is not located within a Special Flood Hazard Area;

2. The purchase contract includes the appropriate language for a conditional contract (see below);

3. No transfer of title to the purchaser or removal of the environmental conditions in the purchase contract occurs unless
and until the City determines, on the basis of the environmental review, that the transfer to the buyer should go forward,
and the RE (or recipient) has obtained approval of a Request for Release of Funds and environmental certification, where
applicable; and

4. The deposit using HUD funds or other funds is a reasonable amount and is refundable if the conditions are not met, or
if non-refundable, is nominal (3% of purchase price or less).

If the conditions described above are met, then the following language, or similar language, must be included in the purchase
contract.

Notwithstanding any other provision of this Contract, Purchaser shall have no obligation to purchase the
Property, and no transfer of title to the Purchaser may occur, unless and until the City has provided Purchaser
andyor Seller with a written notification that: (1) The City has completed a federally required environmental
review and its Request for Release of Funds has been approved and, subject to any other Contingencies in this
Contract, (a) the purchase may proceed, or (b) the purchase may proceed only if certain conditions to address
issues in the environmental review shall be satisfied before or after the purchase of the property; or (2) The City
has determined that the purchase is exempt from federal environmental review and a Request for Release of
Funds is not required. The City shall use its best efforts to conclude the environmental review of the property
expeditiously.

2 Acquisition of existing multifamily residential structure provided that the structure will be retained for multifamily residential use. Rehabilitation must
meet requirements of 24 CFR 58.35(a)(3)(i).
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4 Environmental Review Process

According to HUD, “an environmental review is the process of reviewing a project and its potential environmental impacts to
determine whether it complies with NEPA and related laws and authorities.” All projects that are funded by a HUD program (such
as CDBG or HOME) are required to undergo an environmental review process to evaluate the potential environmental impacts
of the project. The analysis is required to include both how the project would affect the environment and how the environment
could affect the project, the project site, and the end users of the project.

The following sections will describe each step of the environmental review process, including defining the project, determining
the level of environmental review required, performing the environmental review, finalizing the environmental review, and
maintaining the ERR.

The Environmental Review Process

= Define the project

= Determine level of review

= Perform the environmental review

e Finalize review

= Expend project funds
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4.1 Preparing and Maintaining the Environmental Review Record (ERR)

HUD refers to the compilation of documentation associated with the environmental review as the ERR. Specifically, 24 CFR 58.38
states that the “responsible entity must maintain a written record of the environmental review” for each project. The ERR shall:
- Describe all activities that are part of the project;
- Evaluate the effects of the project on the human environment;
- Document compliance with applicable authorities, particularly those listed at 24 CFR 58.5 and 24 CFR 58.6; and
- Record determinations and findings (maps, letters/correspondence, approvals/permits, reports, pictures, etc.).

The ERR shall also contain verifiable source documents and relevant data used or cited in a project’s environmental review
documents. For example, if an environmental review document relies on noise contour information included within the City's
General Plan to demonstrate that a project site is within HUD's acceptable ambient noise levels, then the ERR should include a
copy of the applicable sections of the General Plan cited in the document. Accountability and documentation are important parts
of the NEPA review process, so that a reader can verify source information cited by a Responsible Entity when making
environmental impact determinations. If a document is not readily available online (e.g., it is only available in print format), such
documents may be incorporated by reference into the ERR provided that each source document is identified and available for
inspection by interested parties upon request.

Recommended ERR Format

It is recommended that the City create an electronic file folder for each project and save it on a backed-up server (such as a City
server). While much of the above information can be uploaded to HUD's Environmental Review Online System (HEROS),
described in Section 5, below, it is good practice to have back-up copies of key environmental review documentation in the City's
file system (either electronically or in a physical folder). Additionally, it is good practice to memorialize decisions made throughout
the environmental review process in a letter or memorandum, which can then be saved to the City's file folder. For example, if
there are no public comments received following the publication of a Notice of Intent to Request Release of Funds (NOI/RROF),
then the City can save a memorandum to the file indicating that no comments were received. Similarly, if public comments are
received, then the City can memorialize the number of comments, and if/how the City amended the environmental document in
response to the comments received. Memorializing project milestones and City decisions during the environmental review
process can reduce the impact that organizational changes, such as staff changes, would have on the City's ability to carry out
its environmental responsibilities.

The following file folder and subfolder hierarchy can be used by the City to organize the documents required as part of a project’s
ERR. This folder and subfolder design is informed by HUD's Exhibit 21-2, which is the checklist used when HUD monitors a RE's
file system.

- Project Folder
o Project Source Information
= This folder can include files such as project plans, project narrative description, planning staff reports,
grant applications (if no application, then a summary of the City's process for project selection),
subrecipient agreements (if applicable) or documentation showing a subrecipient's funding
commitment, construction/rehabilitation contracts or agreements for property acquisition (as
necessary), maps with geographic boundaries of the project identified, technical studies prepared for
the project, etc.
o Environmental Documentation
= This folder would contain the environmental document prepared for the project, such as an exemption,
categorical exclusion, or environmental assessment. This document should identify the level of
environmental review required for the project and should include analysis demonstrating compliance
with all applicable laws and authorities listed at 24 CFR 58.6 and24 CFR 58.5, and with environmental
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assessment factors. This subfolder would include the final environmental document prepared for the
project.
= This subfolder would also include all documents and worksheets that are cited in the environmental
document and used by the City in making environmental determinations.
= This subfolder would include any additional analysis performed for projects located within a floodplain
or that would impact a wetland per Executive Orders 11988 and 11990.
o Consultations
= This folder would include any documentation associated with consultations required to demonstrate
compliance with laws such as the Endangered Species Act or Section 106 of the National Historic
Preservation Act. Documents may include consultation invitation letters mailed to tribal governments,
correspondence with the California Department of Fish and Wildlife or California Office of Historic
Preservation, letters sent and received by the City, and/or delivery confirmations of correspondence
sent to interested parties/agencies.
o Noticing and Circulation
= Ifthe project is not exempt from NEPA or does not convert to exempt during the environmental review
and a public review process is required, then this subfolder would include the NOI/RROF and/or the
Notice of Finding of No Significant Impact (FONSI).
= |f a public review is required, the City would save the proof of publication in this subfolder (usually
provided by the newspaper). Certified mail receipts or delivery confirmations would be placed here if
the notice is mailed instead of published.
= |faprojectis located within a floodplain or a wetland, then this subfolder would include copies of public
notices distributed in accordance with 24 CFR Part 55.
o Request for Release of Funds (RROF) and Authority to Use Grant Funds (AUGF)
= If required, this subfolder would include the signed and dated RROF (HUD form 7015.15), which is
submitted to HUD following the public review period.
= This subfolder would also include the AUGF (HUD form 7015.16), which is signed and dated by HUD
indicating that 15 days were allowed for objections to the project.
= |f any objections are received by HUD and provided to the City, such objections should be saved here.
o Project Administration
= This subfolder would include a copy of the notice to proceed that is provided to the project subrecipient,
which would occur once the City has the AUGF from HUD or once the City has completed the
environmental review process. As discussed in Section 3, no grant funds can be obligated or spent prior
to completion of the environmental review process. As such, it is good practice for the City to confirm
that the environmental review process has been completed for any given project prior to issuing a
notice to proceed to a subrecipient or paying a subrecipient’s invoice.
= If any mitigation measures or regulatory compliance actions are identified during the environmental
review process, this subfolder would be where the City documents monitoring activities and/or
demonstrates compliance with any required measures or actions.

4.2 Defining the Project

In general, a project description should be as detailed as possible, providing as much detail as is known at the time of the project.
The project description should capture the maximum extent of the project and should include all actions that are a composite
part of the project. It is important to be specific with regard to what actions are being proposed.

For example, a project description that merely says “the project will rehabilitate a single-family unit located in the northwest
portion of the City" leaves out important information that would assist the City in determining what level of environmental review
to complete and how to determine project compliance with HUD's various policies and regulations. A better example would
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include information about the proposed rehabilitation activities (i.e., what exact activities are proposed and where in the home
they would occur?), the specific location of the project (e.g., address, cross street, parcel number, etc.), the amount of ground
disturbance anticipated (area and depth), the age of the structure where the rehabilitation would take place, and a description
of the land uses surrounding the project site.

Further, the City is responsible for ensuring that the subrecipient is only completing work that has been evaluated through the
environmental review process. If a project’s proposed activities change over time, then an updated project description and an
updated environmental analysis may be required.

Project Aggregation

HUD guidance states that a project description shall be aggregated according to the regulations at 24 CFR 58.32, which states
that an RE must group together and evaluate as a single project all individual activities which are related either on the
geographical or functional basis, or both, or are logical parts of a composite of contemplated actions. Aggregation may be
“functional” where a specific type of activity (e.g., water improvements) is to take place in several separate locales or jurisdictions,
or it may be “geographic” when a mix of dissimilar but related activities is to be concentrated in a fairly specific project area (e.g.,
a combination of water, sewer and street improvements and economic development activities). In short, the purpose of project
aggregation, according to 24 CFR 58.32, is to address adequately and analyze, in a single environmental review, the separate
and combined impacts of activities that are similar, connected and closely related, or that are dependent upon other activities
and actions.

4.3 Determining the Level of Environmental Review

Once the City has determined the scope of the project, the City can determine the appropriate level of environmental review.
There are five levels of review:
- Exempt
o Applies to activities listed at 24 CFR 58.34(a)
Categorically excluded from NEPA, not subject to the related laws and authorities at 58.5 (CENST)
o Applies to activities listed at 24 CFR 58.35(b)
Categorically excluded from NEPA, but subject to the related laws and authorities at 58.5 (CEST)
o Applies to activities listed at 24 CFR 58.35(a)
Environmental Assessment (EA)
o All other projects that are not covered under a categorical exclusion or exemption
o Also applies when extraordinary circumstances exist3 and elevates the level of review
Environmental Impact Statement (EIS)
o Required when an environmental assessment concludes in a Finding of Significant Impact
Applies when the complexity of the project exceeds the scope of an environmental assessment
Applies when “extraordinary circumstances” exist and elevate the level of review
Required when noise levels exceed 75 decibels (unacceptable noise zone)
Also required when noise levels are between 65 and 75 decibels (normally unacceptable noise zone) and the
project site is largely undeveloped or will encourage incompatible development. See 24 CFR 58.37.
o Required for projects involving 2,500 or more housing units or beds

O O O O

Extraordinary circumstances are defined by HUD at 24 CFR 58.2(a)(3) as actions that are unique or without precedent; actions
that are substantially similar to those that normally require an EIS; actions that are likely to alter existing HUD policy or HUD
mandates; or actions that, due to unusual physical conditions on the site or in the vicinity, have the potential for a significant
impact on the environmental or in which the environment could have a significant impact on users of the facility.

3 See 24 CFR 58.2(a)(3)
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Exempt Activities
Activities that are exempt from NEPA include the activities listed below (see 24 CFR 58.34[a]):

(1)
2

Environmental and other studies, resource identification and the development of plans and strategies;

Information and financial services;

Administrative and management activities;

Public services that will not have a physical impact or result in any physical changes, including but not limited to services
concerned with employment, crime prevention, child care, health, drug abuse, education, counseling, energy
conservation and welfare or recreational needs;

Inspections and testing of properties for hazards or defects;

Purchase of insurance;

Purchase of tools;

Engineering or design costs;

Technical assistance and training;

) Assistance for temporary or permanent improvements that do not alter environmental conditions and are limited to

protection, repair, or restoration activities necessary only to control or arrest the effects from disasters or imminent
threats to public safety including those resulting from physical deterioration;

(11) Payment of principal and interest on loans made or obligations guaranteed by HUD;
(12) Any of the categorical exclusions listed in 24 CFR 58.35(a) provided that there are no circumstances which require

compliance with any other Federal laws and authorities cited in 24 CFR 58.5.

Projects that consist only of these activities do not have to comply with the requirements of NEPA or undertake any environmental
review, consultation, or other action under NEPA or the provisions of laws and authorities listed at 24 CFR 58.5. However, these
projects would be required to comply with laws and authorities listed at 24 CFR 58.6 (see Section 4.4 for a description of these
regulations).

Categorically Excluded, not subject to the related laws and authorities at 58.5 (CENST)

Activities that are categorically excluded from NEPA include the activities listed below (listed at 24 CFR 58.35[b]):

(1)
(2)
(3)
()
©)
(6)

Tenant-based rental assistance;

Supportive services including, but not limited to, health care, housing services, permanent housing placement, day care,
nutritional services, short-term payments for rent/mortgage/utility costs, and assistance in gaining access to local, State,
and Federal government benefits and services;

Operating costs including maintenance, security, operation, utilities, furnishings, equipment, supplies, staff training and
recruitment and other incidental costs;

Economic development activities, including but not limited to, equipment purchase, inventory financing, interest subsidy,
operating expenses and similar costs not associated with construction or expansion of existing operations;

Activities to assist homebuyers to purchase existing dwelling units or dwelling units under construction, including closing
costs and down payment assistance, interest buydowns, and similar activities that result in the transfer of title.
Affordable housing pre-development costs including legal, consulting, developer and other costs related to obtaining
site options, project financing, administrative costs and fees for loan commitments, zoning approvals, and other related
activities which do not have a physical impact.

(7) Approval of supplemental assistance (including insurance or guarantee) to a project previously approved under this part,

INTERNATIONAL
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and re-evaluation of the environmental findings is not required under 24 CFR 58.47.
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Projects that consist of the above-described activities are considered “categorically excluded” from NEPA, with HUD determining
that these activities would not alter any conditions that would require a review or compliance determination under the federal
laws and authorities cited in 24 CFR 58.5.

Categorically Excluded, subject to the related laws and authorities at 58.5 (CEST)
Activities that are categorically excluded from NEPA, but require compliance with the laws and authorities listed at 24 CFR 58.5
include the activities listed below (listed at 24 CFR 58.35[a]):

(1) Acquisition, repair, improvement, reconstruction, or rehabilitation of public facilities and improvements (other than
buildings) when the facilities and improvements are in place and will be retained in the same use without change in size
or capacity of more than 20 percent (e.g., replacement of water or sewer lines, reconstruction of curbs and sidewalks,
repaving of streets).

(2) Special projects directed to the removal of material and architectural barriers that restrict the mobility of and accessibility
to elderly and handicapped persons.

(3) Rehabilitation of buildings and improvements when the following conditions are met:

(i) In the case of a building for residential use (with one to four units), the density is not increased beyond
four units, and the land use is not changed;
(ii) In the case of multifamily residential buildings:

(A) Unit density is not changed more than 20 percent;

(B) The project does not involve changes in land use from residential to non-residential; and

(C) The estimated cost of rehabilitation is less than 75 percent of the total estimated cost of replacement
after rehabilitation.

(iii) In the case of non-residential structures, including commercial, industrial, and public buildings:

(A) The facilities and improvements are in place and will not be changed in size or capacity by more than
20 percent; and

(B) The activity does not involve a change in land use, such as from non-residential to residential,
commercial to industrial, or from one industrial use to another.

(i) An individual action on up to four dwelling units where there is a maximum of four units on any one site.
The units can be four one-unit buildings or one four-unit building or any combination in between; or
(ii) An individual action on a project of five or more housing units developed on scattered sites when the sites
are more than 2,000 feet apart and there are not more than four housing units on any one site.
(iii) Paragraphs (a)(4)(i) and (ii) of this section do not apply to rehabilitation of a building for residential use
(with one to four units) (see paragraph (a)(3)(i) of this section).
(5) Acquisition (including leasing) or disposition of, or equity loans on an existing structure, or acquisition (including leasing)
of vacant land provided that the structure or land acquired, financed, or disposed of will be retained for the same use.
(6) Combinations of the above activities.

Projects that include activities listed above are categorical excluded from compliance with NEPA; however, they require
compliance with the laws and authorities listed at 24 CFR 58.5. In short, these projects do not require preparation of an EIS or
EA and FONSI under NEPA, except in extraordinary circumstances, as discussed above.

Maintenance and Rehabilitation Activities

Often, CDBG funding can be used to assist local homeowners with minor repairs or home rehabilitation to allow homeowners to
age in place. Such activities can include replacing appliances, fixing doors and windows, installing grab bars in showers and
bathrooms, patching a leaking roof, painting, or other minor home repair or rehabilitation projects. As listed above, such projects
can either be considered a maintenance activity, per 24 CFR 58.35(b)(3), or a rehabilitation project per 24 CFR 58.35(a)(3). As
discussed above, rehabilitation projects would be considered categorically excluded from NEPA, but would require compliance
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with the laws and authorities listed at 24 CFR 58.5, whereas maintenance projects would be categorically excluded from NEPA
and would not have to demonstrate compliance with the laws and authorities listed at 24 CFR 58.5. As such, the environmental
review process is less onerous for maintenance projects than it is for rehabilitation projects.

To assist the City in determining when a project is considered maintenance versus rehabilitation, HUD developed guidance
document CPD-16-02. This guidance document is provided in Appendix A. In general, maintenance activities slow or halt
deterioration of a building and do not materially add to its value or adapt it to new uses. Sometimes, maintenance of a building
feature or system requires periodic replacement of individual component parts that are subject to normal wear and tear. For
example, replacement of a kitchen oven would be considered a maintenance activity; however, replacement of the oven,
microwave, countertops, and refrigerator would be considered a rehabilitation activity. The difference between the two projects
in this example is that the first project is only replacing a component part of the kitchen (the oven) which is subject to normal
wear and tear during its operational lifetime. The second example would involve updating the entire kitchen and would not be
considered regular maintenance of the existing kitchen. HUD provides specific examples of activities that do and do not qualify
as maintenance in CPD-16-02 (see Appendix A).

4.4 Performing the Environmental Review

Once the City determines the level of environmental review, the City can use the templates provided by HUD to complete the
environmental review, which involves demonstrating compliance with various laws and authorities depending on the level of
environmental review. As stated above, projects that are considered exempt or categorically excluded not subject to (CENST) the
laws and authorities listed at 24 CFR 58.5 require compliance with the laws and authorities listed at 24 CFR 58.6 only. Projects
that are considered categorically excluded subject to (CEST) the laws and authorities listed at 24 CFR 58.5 require compliance
with the laws and authorities listed at 24 CFR 58.6 and'the laws and authorities listed at 24 CFR 58.5. Projects that require an
environmental assessment require compliance with the laws and authorities listed at 24 CFR 58.6, 24 CFR 58.5, and a list of
environmental assessment factors that HUD provides. The following figure outlines the required compliance determinations
based on the level of environmental review required. As shown in Figure 1, the required list of laws and authorities that the City
must demonstrate compliance with is cumulative. For example, a CEST requires compliance with the laws and authorities listed
at 58.5, in addition to the requirements for projects that require a lower level of review (i.e., laws and authorities listed at 58.6).
HUD provides templates for completing each level of environmental review, which are provided in Appendix B. Please note,
these templates are current as of February 2023, but may be subject to change by HUD.

Figure 1: Required Laws and Authorities by Level of Environmental Review

e Laws and ® Laws and ® Laws and e Laws and
Authorities at 58.6 Authorities at 58.6 Authorities at 58.6 Authorities at 58.6
® Laws and e Laws and
Authorities at 58.5 Authorities at 58.5
¢ Notice of Intent to ¢ EA Factors
Request Release of e Finding of No
Funds (NOI/RROF) Significant Impact
unless exempt (FONSI)
* NOI/RROF
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The laws and authorities listed at 24 CFR 58.6 and 24 CFR 58.5, as well as HUD's EA factors are provided in the lists below.

List of Laws and Authorities listed at 24 CFR 58.6

- Airport Hazards, as discussed in 24 CFR 51, Subpart D

Coastal Barrier Resources Act, as amended by the Coastal Barrier Improvement Act of 1990
Flood Disaster Protection Act of 1973 and the National Flood Insurance Reform Act of 1994

List of Laws and Authorities listed at 24 CFR 58.5

Clean Air Act

Coastal Zone Management Act

Contamination and Toxic Substances

Endangered Species Act

Executive Order (E.0.) 12898 on Environmental
Justice

Explosive and Flammable Hazards

EA Factors

Conformance with plans/compatible land use and
zoning

Urban scale and design

soil suitability, slope, and erosion

stormwater runoff and drainage

hazards and nuisances including site safety and
noise

energy efficiency

climate change impacts

employment and income patterns

demographic character changes and displacement

Farmlands Protection Policy Act

E.O. 11988 on Floodplain Management
National Historic Preservation Act
Noise Abatement Regulation

Sole Source Aquifers

E. 0. 11990 on Wetlands

Wild and Scenic Rivers Act

educational and cultural facilities, commercial
facilities

healthcare and social services

solid waste disposal and recycling

wastewater and sanitary sewers

water supply

public safety (police, fire, and emergency medical
services)

parks and open space

transportation and accessibility

unique natural features

vegetation and wildlife

Demonstrating Compliance with Laws and Authorities (24 CFR 58.6 and 24 CFR 58.5)

Once the City has determined the appropriate level of review for a project and has determined which laws and authorities apply
to the project's environment review, the City must demonstrate compliance with the laws and authorities. HUD provides guidance
on each of the laws and authorities listed at 24 CFR 58.6 and 24 CFR 58.5, including specific documents/findings that the City
must have documented in the ERR in order to demonstrate compliance. This guidance is continuously updated and is available
on the HUD Exchange website. The following paragraphs summarize HUD's requirements, as of February 2023.

List of Laws and Authorities listed at 24 CFR 58.6

Airport Hazardss, as discussed in 24 CFR 51, Subpart D

Clear Zones, Runway Clear Zones, and Accident Potential Zones are designated areas at the end of airport runways where the
greatest number of airplane accidents occur. This HUD regulation prohibits using HUD assistance for new construction or major
or substantial rehabilitation and modernization activities if projects are located within a Clear Zone or Runway Clear Zone. HUD
guidance also prohibits using HUD assistance for activities in an Accident Potential Zone, if such activities would change the
current use of the facility on the project site, significantly increase the density or number of people at the site, or introduce
explosive, flammable, or toxic materials to the area. However, this prohibition does not apply to the purchase, sale, or rental of
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existing properties, nor to minor rehabilitation/modernization or emergency assistance activities.* Airports designated by the
Federal Aviation Administration (FAA) as commercial airports in the National Plan of Integrated Airports are considered civilian
airports subject to HUD Regulation 24 CFR 51 Subpart D.>

To demonstrate compliance with HUD regulations related to airport hazards, the ERR should contain one of the following:
(1) Documentation (often in the form of a map) that there are no FAA-requlated airports within 2,500 feet and/or
Department of Defense airfields within 15,000 feet (about 2.8 miles) of the proposed project.
(2) Documentation that the regulation is not applicable to the proposed project (i.e., acquisition of an existing building,
“minor” rehabilitation, or emergency action).
(3) Ifthe project is located within the specified distances noted in (1), a map of the airport/airfield showing that the proposed
action is not located within a Runway Clear Zone, Clear Zone, or Accident Potential Zone.

Coastal Barrier Resources Act, as amended by the Coastal Barrier Improvement Act of 1990

HUD assistance may not be used for activities that may impact coastal barrier resources, as identified by the U.S. Fish and Wildlife
Service (USFWS). The Act prohibits federal assistance for development or improvement of barrier islands that are subject to
frequent damage by hurricanes and high storm surges. There are no coastal barrier resources located in California, so the City
only needs to provide a map showing that the coastal barrier resources system is solely located on the east coast of the United
States.

To demonstrate compliance with HUD regulations related to coastal barrier resources, the ERR should contain one of the
following:
(1) A general location map establishing there are no Coastal Barrier Resource System units in the city or county
(2) A map issued by the USFWS or the Federal Emergency Management Agency (FEMA) (or from their website) showing
that the proposed project is not located within a designated Coastal Barrier Resource System Unit. The FEMA map panel
number must be cited within the ERR.
(3) Approval of the project from the USFWS, including all prior correspondence.

Flood Disaster Protection Act of 1973 and the National Flood Insurance Reform Act of 1994 (ie, HUD's Flood Insurance
Requirements)

The Flood Disaster Protection Act of 1973 requires that projects receiving federal assistance and located in an area identified by
FEMA as being within a Special Flood Hazard Areas (SFHA) be covered by flood insurance under the National Flood Insurance
Program (NFIP). To be able to purchase flood insurance, the community must be participating in the NFIP. If the community is
not participating in the NFIP, federal assistance cannot be used in those areas.

HUD requirements related to flood insurance apply to projects that involve mortgage insurance, refinance, acquisition, repairs,
rehabilitation, or construction of a structure, mobile home, or insurable personal property. There are four exceptions to flood
insurance requirements:

(1) Formula grants made to states.

(2) Self-insured state-owned property within states approved by the Federal Insurance Administrator consistent with 44 CFR

75.11.
(3) Small loans ($5,000 or less).
(4) Assisted leasing that is not used for repairs, improvements, or acquisition.

4 Minor rehabilitation/modernization would mean, for Clear Zones and Runway Clear Zones, it does not significantly prolong the
physical or economic life of a building. for Accident Potential Zones, it does not change its use, increase density, or introduce
explosive, flammable, or toxic materials. See 24 CFR 51.302

5 Federal Aviation Administration, Report to Congress, National Plan of Integrated Airport Systems 2021-2025, Appendix B,
September 2020
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As of 2022, HUD's policy is that flood insurance is not required for a federal project consisting of minor repairs if all aggregated
repairs cost less than the NFIP’s maximum deductible of $10,000.

To demonstrate compliance with HUD regulations related to flood insurance, the ERR should contain one of the following:
(1) Documentation supporting the determination that the project does not require flood insurance or is excepted from flood
insurance.
(2) A FEMA Flood Insurance Rate Map showing that the project is not located in a SFHA.
(3) A FEMA Flood Insurance Rate Map showing that the project is located in a Special Flood Hazard Area along with a copy
of the flood insurance policy declaration or a paid receipt for the current annual flood insurance premium and a copy of
the application for flood insurance in the review.

List of Laws and Authorities listed at 24 CFR 58.5

Clean Air Act

Federally funded projects must conform to Clean Air Act requirements if they may constitute a significant new source of air
pollution. If a project does not involve new construction, or conversion of land use facilitating the development of public,
commercial, or industrial facilities, or five or more dwelling units, it can be assumed that emissions are below the US
Environmental Protection Agency's (USEPA) de minimis threshold levels.

To demonstrate compliance with HUD regulations related to air quality, the ERR should contain one of the following:

(1) A determination that the project does not include new construction or conversion of land use facilitating the
development of public, commercial, or industrial facilities OR five or more dwelling units.

(2) Documentation that the project’s county or air quality management district is not in nonattainment or maintenance
status for any criteria pollutants.

(3) Evidence that estimated emissions levels for the project do not exceed de minimis emissions levels for the nonattainment
or maintenance level pollutants.

(4) A determination that the project can be brought into compliance with the State Implementation Plan (SIP) through
modification or mitigation, including documentation on how the project can be brought into compliance.

Coastal Zone Management Act
The Coastal Zone Management Program (CZMP) is authorized by the Coastal Zone Management Act (CZMA). Projects that can
affect a coastal zone must be carried out in a manner consistent with the state CZMP under Section 307(c) and (d) of the CZMA.

To demonstrate compliance with HUD regulations related to coastal zone management, the ERR should contain one of the
following:
(1) A general location map establishing the project is located in a state where there are no coastal zones or documentation
showing the state is not participating in the Coastal Zone Management Program.
(2) If the project is in a state with a coastal zone, a statement or map from the local planning department, state coastal
commission, or district as evidence the project is not in the Coastal Zone Management Program.
(3) A determination that the project activities are not subject to state review.
(4) A federal consistency determination from the state coastal commission, including a description of any necessary
mitigation.

Contamination and Toxic Substances

HUD policies state that all property proposed for use in HUD programs shall be free of hazardous materials, contamination, toxic
chemicals and gases, and radioactive substances, where a hazard could affect the health and safety of occupants or conflict with
the intended use of the property. Further, an environmental review of residential properties shall include an evaluation of
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previous uses of the site and other evidence of contamination on or near the site, to ensure that future residents of the proposed
site are not adversely affected by the hazards. HUD guidance states that particular attention should be given to any proposed
site on or in the general vicinity of dumps, landfills, industrial sites, or other locations that contain, or may have contained,
hazardous materials/wastes.

To demonstrate compliance with HUD regulations related to site contamination, the ERR should contain one of the following:

(1) Evidence the site is not contaminated (for multifamily housing projects this includes on- and off-site contamination and
previous uses of the site); a Phase | Environmental Site Assessment is strongly encouraged for multifamily and non-
residential projects.

(2) Evidence supporting a determination the hazard will not affect health and safety of the occupants or conflict with the
intended use of the site, including any mitigation measures used.

(3) Documentation the site has been cleaned up according to EPA or state standards for residential properties, which
requires a letter of “No Further Action” (NFA) required from the appropriate state department/agency, or a Response
Action Outcome (RAO) letter from a licensed site remediation professional (LSRP).

Helpful Tips: In the State of California, Section 65962.5 of the Government Code requires that the California Department of
Toxic Substances Control (DTSC), the California Department of Public Health (CDPH), and the State Water Resources Control
Board (SWRCB) compile lists of all hazardous waste facilities subject to corrective action; all sites included in the Abandoned Site
Assessment Program; all drinking water wells that contain detectable levels of organic contaminants; all underground storage
tanks with unauthorized releases; and all solid waste disposal sites with a migration of hazardous materials. Each of the above
agencies maintain online databases (https://geotracker.waterboards.ca.gov/ and https://envirostor.dtsc.ca.gov/public/) that can
be queried to determine if a project site is located on or adjacent to a hazardous material contamination site.

Endangered Species Act

Under Section 7 of the Endangered Species Act, the federal government has a mandate to use its powers for the conservation of
species. Each federal government agency, such as HUD, must ensure that any action it authorizes, funds, or carries out is not
likely to jeopardize the continued existence of a listed species in the wild or destroy or adversely modify its critical habitat. As
such, HUD's guidance states that an environmental review must “evaluate potential impacts not only to any listed but also to
any proposed endangered or threatened species and critical habitats.” HUD states that a No Effect determination can be made
if the project "has no potential to have any effect on any listed species or designated critical habitats.” This finding is appropriate
if the project has no potential to affect any species or habitats or if there are no federally listed species or designated critical
habitats in the action area.

To demonstrate compliance with HUD regulations related to endangered species, the ERR should indicate one of the following:
() No Effect, including a determination that the project does not involve any activities that have a potential to affect species
or habitats, evidence that there are no federally listed species in the area, or other analysis supporting a No Effect finding
(2) May Affect or Unlikely to Adverse Affect, including all correspondence with the USFWS or the National Marine Fisheries
Service
(3) Likely to Adversely Affect, including all correspondence with the USFWS or the National Marine Fisheries Service

Helpful Tips: The USFWS maintains the Information for Planning and Conservation (IPaC) tool online, which allows a user to
select a project site and receive a list of endangered and threatened species and critical habitats that may occur in the area.
Using this resource, the preparer of environmental review documents can screen out threatened and endangered species based
on what has the potential to occur on the project site (e.g., an endangered wetland species would not likely occur on a project
site that is barren and does not contain any wetland habitat).
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Executive Order (E.0.,) 12898 on Environmental Justice

According to HUD, environmental justice is the fair treatment and meaningful involvement of all people regardless of race, color,
national origin, disability, or income, including tribal persons, with respect to both positive and negative environmental and
health impacts of a project. Additionally, E.O. 14008 requires the City to review whether a HUD-supported project would be
resilient to climate change and whether the project would expose users/residents to negative impacts associated with climate
change. HUD prepared updated guidance in Fall 2022 to address the requirements of this executive order; however, the statutory
worksheets have yet to be updated. Climate change related impacts can be determined using tools such as the U.S. Climate
Resilience Toolkit, or FEMA's Natural Hazards Tool, both of which are available online.

To demonstrate compliance with HUD regulations related to environmental justice, the ERR should contain one of the following:
(1) Evidence that the site or surrounding neighborhood does not suffer from adverse environmental conditions and

evidence that the proposed action will not create an adverse and disproportionate environmental impact or aggravate

an existing impact. Describe how the proposed action will not have a disproportionate adverse impact on minority or

low-income populations.

Evidence that the project is not in an environmental justice community of concern (e.g., demographics, income, etc.).

If there are adverse effects on low-income or minority populations, documentation that the affected community residents

have been meaningfully informed and involved in a participatory planning process to address (i.e., remove, minimize,

or mitigate) the adverse effect from the project and the resulting changes.

—_
w N
—_ =

Explosive and Flammable Hazard's

There are inherent potential dangers associated with locating HUD-assisted projects near hazardous facilities which store, handle,
or process hazardous substances of a flammable or explosive nature. According to HUD guidance, if a project includes
development, construction, or rehabilitation that will increase residential densities, or conversion, then the record must
demonstrate that the project site is not located near hazardous facilities or will implement mitigation measures. As such, HUD's
requirements related to explosives and flammable hazards apply if a project includes development, construction, or rehabilitation
that will increase residential densities or conversion.

To demonstrate compliance with HUD regulations related to explosive and flammable hazards, the ERR should contain one of
the following:
(1) A determination that the project does not include development, construction, or rehabilitation that will increase
residential densities, or conversion.
(2) Evidence that within one mile of the project site there are no current or planned stationary aboveground storage
containers except:
o Containers of less than 100-gallons capacity containing common liquid industrial fuels.
o Containers that are 1,000 gallons or less water volume capacity and in compliance with NFPA 58 (2017).
(3) For all other containers within the search distance, a determination along with all supporting documentation that the
separation distance of such containers from the project is acceptable.
(4) Documentation of mitigation verified by a licensed engineer.

Farmiands Protection Policy Act

Federal projects are subject to Farmland Protection Policy Act (FPPA) requirements if they may irreversibly convert farmland to
a nonagricultural use.
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To demonstrate compliance with HUD regulations related to farmland preservation, the ERR should contain one of the following:

() A determination that the project does not include any activities, including new construction, acquisition of undeveloped
land, or conversion, that could potentially convert one land use to another

(2) Evidence that an exemption per 7 CFR Part 658 applies, including all applicable maps®

(3) Evidence supporting the determination that “Important Farmland,” including prime farmland, unique farmland, or
farmland of statewide or local importance regulated under the FPPA does not occur on the project site

() Documentation of all correspondence with the Natural Resources Conservation Service, including a completed AD-1006
and a description of the consideration of alternatives and means to avoid impacts to Important Farmland.

Helpful Tips: The California Department of Conservation’s Important Farmland Finder online tool can be used to determine if
there is prime or unique farmland located on or immediately adjacent to a project site. As the City of Cupertino is mostly
developed, the majority of the City is designated by the Department of Conservation as Urban and Built-Up Land and not prime
farmland, unique farmland, or farmland of statewide or local importance.

£.0. 11988 on Floodplain Management

The purpose of E.O. 11988 is to require the City to consider alternatives to developing projects in floodplains when other
alternatives are available that achieve the same objective. This is to avoid risking lives and loss of property that results from
occupying a floodplain, and to avoid losing the beneficial values of floodplains.

The City of Cupertino is required to avoid floodplain development whenever there are practicable alternatives to development
in the floodplain. According to HUD regulations included at 24 CFR 55, floodplains are those land areas identified on maps
published by FEMA as 100-year floodplain (Zones A or V). If the project is a “critical action,” the regulation also applies to areas
in the 500-year floodplain (Zone B).7

The City must comply with the basic steps for compliance with floodplain management requirements located at 24 CFR 55.20,
which identifies the following “eight-step” decision making process for projects that are located within a floodplain.

Step1 Determine whether the proposed action is located in a 100-year floodplain;

Step 2 If the project is in a floodplain, publish notice of the proposal to consider an action in the floodplain (minimum
15 calendar day comment period);

Step 3 Evaluate practicable alternatives to locating the proposed action in a floodplain (“practicable” means capable
of being done within existing constraints);

Step 4 Identify the potential impacts associated with occupancy and modification of the floodplain;

Step 5 Design or modify the action to minimize adverse impacts and preserve the beneficial values of the floodplain;

Step 6 Reevaluate whether the proposed action is practicable;

Step 7 If the RE decides to proceed with the project, it must publish a notice of the decision, addressing why there is
“no practicable alternative”, the alternatives that were considered, and the mitigation measures being adopted
(minimum seven calendar day comment period); and

Step 8 Implement the proposed action with mitigation measures.

These exemptions include projects involving construction limited to on-farm structures needed for farm operations; construction
limited to new minor secondary (accessory) structures such as a garage or storage shed; project on land used for water storage;
project on land already in or committed to urban development (7 CFR 658.2(a))

“Critical actions” are those activities where even a slight risk of flooding would be too great, because of the potential loss of life
or injury to persons, or damage to property. Critical actions include hospitals, nursing homes, fire and police stations, and roads
providing sole egress from flood-prone areas
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HUD has determined that certain activities are excluded from the 8-step decision-making process, including HUD assistance for
purchasing, mortgaging or refinancing one-to four family properties, and minor repairs or improvements on one-to four-family
properties (see 24 CFR 55.12).

To demonstrate compliance with HUD regulations related to floodplain management, the ERR should contain one of the
following:
(1) Evidence the proposed action is not within a special flood hazard area mapped by FEMA (i.e., 100-year floodplain or
500-year floodplain for critical actions);
(2) Documentation that the 8-step decision making process is not applicable; or
(3) Documentation that the 8-step decision making process was completed and a decision made that there is no practicable
alternative

National Historic Preservation Act

The National Historic Preservation Act directs each federal agency, and those tribal, state, and local governments that assume
federal agency responsibilities, to protect historic properties and to avoid, minimize, or mitigate possible harm that may result
from agency actions. The review process, known as Section 106 review, is detailed in 36 CFR 800. The City must make a
determination whether a proposed project will affect buildings, structures, or places that are listed on or are eligible for listing
on the National Register of Historic Places. In making this determination, the City must follow a detailed review process in
consultation with the State Historic Preservation Officer (SHPO). This process also provides an opportunity for interested persons,
agencies, and Indian tribes to be part of the City's decision concerning historic properties that may be affected by a proposed
project.

In short, the primary steps for demonstrating compliance with the Section 106 review process are as follows:
1. Determine whether the project is an undertaking?, or has no potential to cause effects on historic properties;
Define the area of potential effects (APE) for the undertaking;
Identify and evaluate historic properties in the APE;
Determine the effect of the undertaking;
Assess the effects on listed and/or eligible properties; and
Resolve any adverse effects.

To demonstrate compliance with HUD regulations related to historic preservation, the ERR should contain one of the following:
(1) No Historic Properties Affected
a. Letter from SHPO that concurs with HUD's or the RE's determination of “no historic properties affected.”
b. Documentation on 1) the undertaking and the APE (including photographs, maps, and drawings, as
necessary), 2) steps taken to identify historic properties, 3) the basis for determining that no historic
properties are present or affected, 4) evidence of tribal consultation, if required; and 5) copies or summaries
of any views provided by consulting parties and the public.
¢. Ifthe SHPO has not responded to a properly documented request for concurrence within 30 days of receipt
of the request, document the request and lack of response as part of the record.
(2) No Adverse Effect
a. Letter from SHPO that concurs with HUD's or the RE's finding of “no adverse effect.”
b. Documentation on 1) the undertaking and the APE (including photographs, maps, and drawings, as
necessary), 2) steps taken to identify historic properties, 3) affected historic properties (including
characteristics qualifying them for the National Register), 4) the undertaking's effects on historic properties,

8  Afederal undertaking is defined by 36 CFR 800.16(y) as a project, activity, or program funded in whole or in part under the direct
or indirect jurisdiction of a federal agency. This includes a project or program that is funded by federal financial assistance, such
as HUD CDBG or HOME Investment Partnership funding.
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5) why the criteria of adverse effect were not applicable (§800.5), 6) evidence of tribal consultation if
required, and 7) copies or summaries of any views provided by consulting parties and the public.

¢. Ifthe SHPO has not responded to a properly documented request for concurrence within 30 days of receipt
of the request, document the request and lack of response as part of the record.

(3) Adverse Effect

a. Notification of adverse effect sent to Advisory Council on Historic Preservation.

b. Letter from SHPO that concurs with a finding of “adverse effect.”

¢. Documentation on 1) the undertaking and the APE (including photographs, maps, and drawings, as
necessary), 2) steps taken to identify historic properties, 3) affected historic properties (including
characteristics qualifying them for the National Register), 4) the undertaking's effects on historic properties,
5) why the criteria of adverse effect are applicable (§ 800.5), 6) evidence of tribal consultation if required,
and 7) copies or summaries of any views provided by consulting parties and the public.

d. A Memorandum of Agreement (MOA) or a Programmatic Agreement (PA) signed by the HUD official or RE,
SHPO, the Advisory Council on Historic Preservation if participating, and other signatory and concurring
parties.

e. Ifresolution is not reached in an MOA or PA, provide correspondence and comments between the Advisory
Council on Historic Preservation and HUD Secretary (for Part 50 projects) or RE's chief elected local official
(for Part 58 projects).

Noise Abatement Regulation

All sites where the environmental or community noise exposure exceeds the day night average sound level (DNL) of 65 decibels
(dB) are considered noise-impacted areas. For new construction that is proposed in high noise areas, subrecipients shall
incorporate noise attenuation features to the extent required by HUD environmental criteria and standards contained in Subpart
B (Noise Abatement and Control) of 24 CFR 51. The interior standard is 45dB.

To demonstrate compliance with HUD regulations related to noise, the ERR should contain one of the following:

(1) Documentation the proposed action is not within 1,000 feet of a major roadway, 3,000 feet of a railroad, or 15 miles of
a military or Federal Aviation Administration-regulated civil airfield.

(2) If within those distances, documentation showing the noise level is acceptable (at or below 65 Ldn [day/night noise
level]).

(3) If within those distances, documentation showing that there is an effective noise barrier (i.e., that provides sufficient
protection).

(4) Documentation showing the noise generated by the noise source(s) is normally unacceptable (66—75 Lan) and identifying
noise attenuation requirements that will bring the interior noise level to 45 La, and/or exterior noise level to 65 Lgn.

Helpful Tips: The USEPA maintains the NEPAssist online database, which includes a layer that can show major roadways and
railroads near a project site. Additionally, the City of Cupertino’s General Plan includes Appendix D, Community Noise
Fundamentals, which provides information about the ambient noise levels within the City. These ambient noise levels can be
used to determine if a project would be located within an area with an acceptable noise level (at or below 65 Lqn) by utilizing
HUD's Day/Night Noise Level (DNL) calculator tool. This tool is a free, online assessment resource provided by HUD that
calculates DNL from roadway and railway traffic when the user can provide information such as the distance between the project
site and the railway or roadway, average daily trips in the area (or average number of trains using the track segment in question),
average speed, and the fraction of traffic that occurs at night. If the City does not have all of this information, then HUD provides
default values that the City can use when applicable. www.hudexchange.info/programs/environmental-review/dnl-calculator/
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Sole Source Aquifers

Aquifers and surface water are drinking water systems that may be impacted by development. The Safe Drinking Water Act of
1974 requires protection of drinking water systems that are the sole or principal drinking water source for an area and which, if
contaminated, would create a significant hazard to public health. HUD states that sole source aquifer designations are one tool
to protect drinking water supplies in areas where alternatives to the groundwater resource are few, cost-prohibitive, or
nonexistent.

To demonstrate compliance with HUD regulations related to sole source aquifers, the ERR should contain one of the following:
(1) Documentation, including a map, showing that the project site is not on a sole source aquifer.
(2) A determination that the project consists solely of acquisition, leasing, or rehabilitation of existing buildings.
(3) Documentation showing that a memorandum of understanding (MOU) or agreement with the USEPA excludes the
project from further review.
(4) Documentation that the USEPA has reviewed and commented on the proposed action within a Sole Source Aquifer and
a description of any mitigation measures, if necessary.

Helpful Tips: The USEPA maintains a Sole Source Aquifer online database, which allows the user to insert an address and locate
the nearest sole source aquifer to the project site. There are no sole source aquifers located within the City of Cupertino. The
nearest sole source aquifer is the Santa Margarita Aquifer/Scotts Valley sole source aquifer area, located approximately 12 miles
south of the City.

£ 0. 11990 on Wetland's

E.O. 11990 requires federal activities to avoid, if possible, any long or short-term adverse impacts associated with destruction or
modification of wetlands; and to avoid direct or indirect support of new construction in wetlands whenever there is a practicable
alternative. New construction is defined in E.0 11990 as draining, dredging, channelizing, filling, diking, impounding, and related
activities and any structures or facilities bequn or authorized after the effective date of the E.O.

To demonstrate compliance with HUD regulations related to wetland preservation, the ERR should contain one of the following:

(1) Documentation supporting the determination that an exception at 24 CFR 55.12(a)(3), 24 CFR 55.12(a)(4), 24 CFR
55.12(c)(3), 24 CFR 55.12(c)(7), or 24 CFR 55.12(c)(10) applies.

(2) Documentation supporting the determination that the project does not involve new construction (as defined in E.O.
11990), expansion of a building's footprint, or ground disturbance.

(3) A map or other relevant documentation supporting the determination that the project does not impact an on- or off-
site wetland.

(4) A completed 8-Step Process (described under Floodplain Management, above), including a map and the early and final
public notices.

Helpful Tips: The USFWS maintains the National Wetland Inventory online database, which is a free mapping interface allowing
a user to enter an address and see whether any known wetland features are located in close proximity to the project site. This
resource may not identify all wetlands, so it should be paired with a site visit or other investigation. This online tool can generate
maps that can then be placed into the City's ERR.

Wild and Scenic Rivers Act

Entire river systems or portions of rivers may be designated wild, scenic, or recreational and included in the National Wild and
Scenic Rivers System either by Act of Congress, or may be designated by a state or states if the U.S. Secretary of Interior finds it
meets the criteria established by the act.
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To demonstrate compliance with HUD regulations related to wild and scenic rivers, the ERR should contain one of the following:
(1) Evidence the proposed action is not within proximity to a designated Wild, Scenic, or Recreational River.
() Documentation that contact was made with the Federal (or state) agency that has administrative responsibility for
management of the river and that the proposed action will not affect river designation or is not inconsistent with the
management and land use plan for the designated river area.

4.5 Finalizing the Environmental Review

Once the City has completed the environmental analyses described above, the next step is to finalize the environmental review.
Depending on the level of environmental review, there are different processes for completing the environmental review and
receiving the authority to use the grant funds. Projects that are exempt or categorically excluded from NEPA and not subject to
the laws and authorities listed at 24 CFR 58.5 do not require a public comment period. Projects that are categorically excluded
subject to the laws and authorities listed at 24 CFR 58.5 may require a public comment period. These processes are described
below:

Exempt and categorically excluded not subject to (CENST) the laws and authorities listed at 24 CFR 58.5

As stated above, for these projects, the City must demonstrate compliance with the laws and authorities listed at 24 CFR 58.6
(i.e., airport runway clear zones, coastal barrier resources, and flood insurance). Following the City's environmental review, the
City shall document compliance with these three laws/authorities, as discussed above, sign the exemption/CENST, and save it to
the project file. If mitigation measures, or regulatory compliance steps are identified in the environmental review, the City shall
monitor the project to ensure those measures are implemented. There are no further environmental requirements and the City
may begin drawing down the funds.

Categorically excluded subject to (CEST) the laws and authorities listed at 24 CFR 58.5

As stated above, for these projects, the City must demonstrate compliance with the laws and authorities listed at 24 CFR 58.6
and 24 CFR 58.5. This would include consultation with tribal entities and the SHPO as part of compliance with Section 106 of the
National Historic Preservation Act. Often times, given the requirements of SHPO, this can be the critical path to completing the
environmental review process, so if SHPO consultation for a project is required, it is good practice to begin this process as early
in the environmental review process as possible.

Once the City completes the environmental review process, there are two paths that a project may take. If there are no
circumstances requiring mitigation or regulatory compliance with any of the federal laws and authorities listed at 24 CFR 58.5,
then the project “converts to exempt” per 24 CFR 58.34(a)(12). It is treated the same as a project that is exempt from NEPA,
meaning there is no public input process and there are no further environmental requirements for the City to complete. As such,
the City may begin drawing down the funds after certification of the document (i.e., signing by the City's CO).

If the categorically excluded activity/project cannot convert to exempt because there are circumstances requiring compliance
with one or more federal laws and authorities cited at 24 CFR 58.5 or require mitigation, the City shall complete the consultation
or mitigation requirements, and publish a NOI/RROF. The NOI/RROF must be published in a newspaper of general circulation
and mailed to parties known to have interest in the project. The NOI/RROF has a comment period of 7 days (10 days if the
document is mailed instead of published in a newspaper). Following the public comment period, the City must submit a RROF
form to HUD (HUD form 7015.15). HUD will approve the release of funds with an Authority to Release Grant Funds (HUD form
7015.16) if no valid objections are received for a period of 15 days. At this point, the City may expend project funds.

Environmental Assessments

As stated above, for projects that require an environmental assessment, the City must demonstrate compliance with the laws
and authorities listed at 24 CFR 58.6 and 24 CFR 58.5, as well as HUD's EA factors, identified above. If the City determines that
the project would not result in a significant impact on the quality of the human environment, the City makes a FONSI. The City
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shall complete the consultation or mitigation requirements identified in the EA, and shall publish a NOI/RROF and a Notice of
FONSI. The combined Notice of FONSI/RROF must be published in a newspaper of general circulation and mailed to parties
known to have interest in the project. The public comment period is 15 days. Following the public comment period, the City must
submit a RROF form to HUD (HUD form 7015.15). HUD will approve the release of funds with an Authority to Release Grant
Funds (HUD form 7015.16) if no valid objections are received for a period of 15 days. At this point, the City may begin drawing
down on the project funds.

A checklist that summarizes each step identified in Section 4 of this Policies and Procedures Manual is provided in Appendix C.

The following flow chart, provided by HUD, outlines the environmental review steps from beginning to end.
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Define Project. Consider entire project, even if HUD funding is only going to
part of the project

]
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* No Request for * No RROF needed Complete Statutory « Complete Statutory
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5 HUD Environmental Review Online System (HERQOS)

HUD developed an online system for developing, documenting, and managing all levels of environmental reviews completed by
REs through compliance with requirements of 24 CFR 58. As of March 2023, the City is not required to use the HEROS system;
however, HUD has suggested that this may become mandatory in the future.

Once the City sets up an account within HEROS (HUD has an online access form where one can request an account), the City can
complete and document the entire environmental review process online including selection of the appropriate level of
environmental review, completion of the appropriate environmental determinations, and submitting the RROF (HUD form

7015.15).
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Special Attention of:
Notice: CPD-16-02
Regional Directors

Field Office Directors Issued: February 8, 2016

CPD Division Directors

Regional Environmental Officers Expires: This Notice is effective until
Responsible Entities amended, superseded, or rescinded.
Healthcare Directors

PIH Staff Supersedes: March 28, 2006 CPD
Public Housing Agencies policy memorandum on this subject

Program Environmental Clearance Officers
Multifamily Office Directors

Multifamily Regional Center Directors
Multifamily Satellite Office Directors

SUBJECT: Guidance for Categorizing an Activity as Maintenance for Compliance with
HUD Environmental Regulations, 24 CFR Parts 50 and 58

l. Purpose and Background

This Notice provides guidance on categorizing an activity as maintenance for purposes of
compliance with HUD's environmental regulations, 24 CFR Parts 50 and 58. Under 24 CFR
50.19(b)(13) and 58.35(b)(3), maintenance is categorically excluded from environmental
assessment under the National Environmental Policy Act (NEPA) and not subject to
compliance requirements of the related federal environmental laws in 24 CFR 50.4 and 24
CFR 58.5, including the National Historic Preservation Act of 1966. Similarly, 24 CFR
50.19(b)(21) excludes refinancing of HUD-insured mortgages from NEPA and the related
laws if associated physical impacts are limited to routine maintenance, and do not include new
construction or rehabilitation. HUD-assisted maintenance activities do not affect the
environment, and do not require compliance with federal environmental laws, other than the
Coastal Barrier Resources Act’ and sometimes the National Flood Insurance Program. The
Responsible Entity (RE) or HUD reviewer must make a determination of the level of
environmental review required for every project and document it in the Environmental Review
Record (ERR) before any project activities may occur, including activities determined to be
Categorically Excluded and not subject to related laws under the provisions of this Notice.

! The Coastal Barrier Resources Act prohibits HUD assistance in the designated Coastal Barrier Resources System.
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1. Applicability

This Notice applies to HUD activities that require an environmental review. HUD activities
include grants, loans, financing, subsidies, insurance, and approvals. Some HUD activities do
not require an environmental review.” The guidance in this Notice describes how Responsible
Entities and HUD reviewers should interpret maintenance in the environmental review of HUD-
assisted, HUD-insured, and HUD-subsidized activities, including those in Community Planning
and Development (CPD), Housing, and Public and Indian Housing (PIH). It is not meant to
define maintenance for other program purposes.

When making an environmental determination, distinguishing between maintenance activities
and more extensive repair and rehabilitation activities requires careful consideration. The
information provided below will assist in determining whether an activity is maintenance and
therefore exempt from further environmental review, or, if it is rehabilitation and therefore
requires further environmental review, which in most cases will be review under the
authorities other than NEPA listed in 24 CFR 50.4 and 58.5.

1. Discussion

In general, maintenance activities slow or halt deterioration of a building and do not
materially add to its value or adapt it to new uses. Sometimes, maintenance of a building
feature or system requires periodic replacement of individual component parts that are
subject to normal wear and tear. While maintenance is often budgeted as an operating
expense, and repairs and rehabilitation are treated as capital expenses, it is the nature of the
activity itself, not its budget category that determines whether it qualifies as maintenance for
environmental review purposes.® Simultaneous maintenance work in multiple units or
buildings is still considered maintenance.

2 Consult Program Environmental Clearance Officers (PECOs) for information on which program activities do not
require environmental review. For example, issuance of Single Family FHA mortgage insurance in the 203(k)
program does not require environmental review. For some programs, like Multifamily Section 223(a)(7) refinancing
transactions, the environmental review can be done on a programmatic basis so that individual reviews are not
necessary.

% For example, Public Housing activities assisted with Capital Funds and Operating Funds are subject to
environmental review requirements pursuant to 24 CFR 905.308(b)(2) and 24 CFR 990.116 respectively. Although
minor repairs and replacements are often budgeted as a PIH operating expense in accordance with section 9(g) of the
United States Housing Act of 1937, some minor repairs and replacements may be considered rehabilitation for
environmental review purposes. Likewise, nonroutine maintenance as defined in 24 CFR 905.200(b)(5) is not
maintenance for environmental review purposes. In addition, the following activities are not considered
maintenance in PIH assisted programs: (1) Modernization (as defined in 24 CFR 905.200(b)(4), (5), (6), (9), (11),
(12)(ii) and (vii)(A), (B), and (E), (14)(iii), (iv), (v), and (vi) and (18) and (2) Development activities (as defined in
24 CFR part 905, subpart F). If maintenance activities are done as part of a broader modernization or development
activity, then the entire activity would generally be considered as modernization or development and not
maintenance for purposes of environmental review compliance.
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For environmental review purposes, deferred maintenance that has resulted in a need for
extensive repairs and rehabilitation does not qualify as maintenance. If items that would
otherwise be considered maintenance are done as part of an extensive remodeling or renovation
of a building that amounts to rehabilitation, the entire job is considered rehabilitation.
Depending on the extent of damage, activities performed after a disaster event will typically not
be considered maintenance.

General examples of maintenance activities for environmental review purposes:

(1) Cleaning activities;

(2) Protective or preventative measures to keep a building, its systems, and its
grounds in working order;

(3) Replacement of appliances that are not permanently affixed to the building;

(4) Periodic replacement of a limited number of component parts of a building
feature or system that are subject to normal wear and tear;

(5) Replacement of a damaged or malfunctioning component part of a building
feature or system. (Replacement of all or most parts or an entire system is not
maintenance.)

For specific examples of activities that do and do not qualify as maintenance, see the attached
Table. Responsible Entities and HUD reviewers should use the Table and the general examples
above, taking into account the scope and extent of the activity, to properly categorize activities as
maintenance for environmental review purposes.

V. Scope of Review for Rehabilitation

When a Responsible Entity or HUD reviewer makes a determination that project activities are
rehabilitation and therefore require compliance with related environmental laws and authorities,
the scope of the environmental review may be limited if the work is minor and does not involve
ground disturbance. Consult Regional Environmental Officers, Field Environmental Officers,
and Program Environmental Clearance Officers for information and examples of Environmental
Review Record documentation for limited reviews. The scope of an environmental review relates
to the nature and extent of the rehabilitation activities. Some activities, especially those limited
to interior spaces, may not have the potential to affect the natural environment, and therefore not
require analysis under some of the related laws and authorities like those addressing Wild and
Scenic Rivers, Endangered Species, Farmland Protection, or Protection of Wetlands. A reviewer
can quickly document such instances in the Environmental Review Record, and focus effort and
further analysis on those environmental areas that may be impacted by a project. In residential
rehabilitation, those typically include Floodplain Management, Historic Preservation, Noise
Abatement, Toxic Chemicals and Radioactive Materials. Historic Preservation review (Section
106) may be expedited through Programmatic Agreements and other program alternatives.





It is also possible to group multiple years of expected activities into one environmental review.
For instance, rehabilitation activities could be outlined in a 5-year environmental review for a
property and be reviewed once, without requiring individual reviews each time a single activity

occurs during the time period.

If you have any questions about this Notice, please contact your Regional Environmental
Officer or Nancy Boone at Nancy.E.Boone@hud.gov , or phone (202) 402-5718.




https://www.hudexchange.info/environmental-review/hud-environmental-staff-contacts/

https://www.hudexchange.info/environmental-review/hud-environmental-staff-contacts/

mailto:Nancy.E.Boone@hud.gov



EXAMPLES OF MAINTENANCE ACTIVITIES vs. REHABILITATION ACTIVITIES

FOR ENVIRONMENTAL REVIEW PURPOSES

Feature or
System

Maintenance Activities *

Rehabilitation Activities °

Site

lawn care (litter pickup, mowing,
raking), trimming trees and shrubs
snow/ice removal

neighborhood cleanup

application of pavement sealants,
parking lot restriping, directional
signage or marking for handicapped
accessibility

repair of cracked or broken sidewalks

new landscaping throughout an area
construction of new walkways,
driveways or parking areas, or
replacement thereof

Building Exterior

cleaning and fixing gutters and
downspouts

repainting previously painted surfaces
(including limited wet scraping and low-
pressure washing)

replacing deteriorated section of siding
removal of graffiti

cleaning masonry or stripping
painted surfaces by sandblasting,
acid wash, or high pressure washing
applying new exterior siding

Roof

fixing leaks

application of waterproof coating to a
flat roof

replacement of deteriorated flashing
in-kind replacement of loose or missing
shingles or tiles

complete replacement of roof with
new shingles, tiles, roll roofing,
membrane, or new metal roof
installation of solar panels

Windows and Doors

washing windows

caulking, weather stripping, re-glazing
windows and doors

fixing broken windowpane(s), storm
window(s) or damaged entry door
replacing broken door lock

replacing a vandalized entry door to
restore security of a building or unit
replacing a single severely damaged
window to match

annual switch out of storm and screen
panels

replacement of windows
replacement of exterior doors
adding storm windows or storm
doors

Interior Walls and
Ceilings

patching or mending cracked plaster
patching or fixing holes or cracks in
drywall

replacing stained ceiling tiles
painting or wallpapering

installation of new drywall or
paneling

installation of new acoustical ceiling
installation of dropped ceilings

Flooring

cleaning floors

stripping wooden floors and resealing
installation or replacement of carpeting
or vinyl flooring*

installation of new wood floor

* These maintenance items may require purchase of flood insurance if they occur in a Special Flood Hazard Area
(SFHA), and costs exceed the standard deductible for the specific type of structure or unit under the National Flood

Insurance Program (NFIP).






Feature or Maintenance Activities * Rehabilitation Activities °
System

in-kind replacement of broken stair rebuilding stair or constructing new
Circulation treads or balusters stair

inspection and servicing of elevators installation of new access ramp

elevator replacement

replacement of stoves, refrigerators, and complete or substantial kitchen
Kitchen microwaves* remodel

replacing cabinet hardware*

unclogging sink or toilet complete or substantial bathroom
Bathroom/Laundry replacing deteriorated toilet in an remodel

occupied housing unit*

replacing broken medicine cabinet*

replacing washing machines and dryers*

installation of grab bars

servicing and maintenance of installation of new furnace or heat
HVAC mechanical systems distribution system

changing air filters

cleaning air ducts

installing or replacing a window air
conditioner

replacing a malfunctioning part of a
HVAC system like a thermostat *

installation of central air conditioning

Electrical/Lighting

changing light bulbs
replacing malfunctioning light fixture,
electrical switch or outlet*

major rewiring of building
installation of new electrical service
replacing or moving electrical panels

fixing plumbing leaks*

installation of new plumbing system

Plumbing repa?ring damage from frozen pipes* new water or sewer connection

repairing water or sewer connection

within existing utility trench alignment

replacing malfunctioning water heater*

repair of security alarm systems installation of permanent security
Security boarding up a vacant building with pollards_ _

protective plywood installation of new security alarm

installation of temporary security system

fencing

installation of security devices needed

for an individual health facility patient

servicing smoke, fire and CO detectors making substantial physical changes
Life Safety installation of smoke, fire and CO to a building to comply with fire and

detectors

life safety codes
installing fire suppression system

Pest Infestation

pest inspection/treatment

* Categorically Excluded from NEPA and not subject to the related authorities listed in 24 CFR 50.4 and 58.5,
unless Extraordinary Circumstances apply pursuant to 24 CFR 50.19(a) or 58.35(c).

5

Generally Categorically Excluded from NEPA and generally require review under related authorities listed in 24

CFR 50.4 and 58.5, but an RE or HUD reviewer may make a determination that an Environmental Assessment or
Environmental Impact Statement is required due to individual project circumstances.
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Environmental Review
for Activity/Project that is Exempt or

Categorically Excluded Not Subject to Section 58.5
Pursuant to 24 CFR Part 58.34(a) and 58.35(b)

This is a suggested format that may be used by Responsible Entities to document completion of an
Exempt or Categorically Excluded Not Subject to Section 58.5 environmental review.

Project Information

Project Name:

Responsible Entity:

Grant Recipient (if different than Responsible Entity):
State/Local Identifier:

Preparer:

Certifying Officer Name and Title:

Consultant (if applicable):
Project Location:

Description of the Proposed Project [24 CFR 58.32; 40 CFR 1508.25]:

Level of Environmental Review Determination:

[ ] Activity/Project is Exempt per 24 CFR 58.34(a):

Page 1 of 3





Project Name Project Locality and State HEROS Number

[] Activity/Project is Categorically Excluded Not Subject To §58.5 per 24 CFR 58.35(b):

Funding Information

Grant Number HUD Program Funding Amount

Estimated Total HUD Funded Amount:

This project anticipates the use of funds or assistance from another Federal agency in
addition to HUD in the form of (if applicable):

Estimated Total Project Cost (HUD and non-HUD funds) [24 CFR 58.32(d)]:

Compliance with 24 CFR 850.4 and 858.6 Laws and Authorities

Record below the compliance or conformance determinations for each statute, executive order, or
regulation. Provide credible, traceable, and supportive source documentation for each authority. Where
applicable, complete the necessary reviews or consultations and obtain or note applicable permits of
approvals. Clearly note citations, dates/names/titles of contacts, and page references. Attach additional
documentation as appropriate.

Compliance Factors: Are formal Compliance determinations
Statutes, Exgcutw_e Orders, compliance
and Regulations listed at 24 steps or
CFR 50.4 and 58.6 mitigation
required?

STATUTES, EXECUTIVE ORDERS, AND REGULATIONS LISTED AT 24 CFR 8§58.6

Airport Runway Clear Zones Yes No
and Accident Potential Zones

1 O
24 CFR Part 51 Subpart D
Coastal Barrier Resources Yes No
Coastal Barrier Resources Act, as 0o
amended by the Coastal Barrier
Improvement Act of 1990 [16
USC 3501]
Flood Insurance Yes No
1 O
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Project Name Project Locality and State HEROS Number

Flood Disaster Protection Act of
1973 and National Flood
Insurance Reform Act of 1994
[42 USC 4001-4128 and 42 USC
5154a]

Mitigation Measures and Conditions [40 CFR 1505.2(c)]

Summarize below all mitigation measures adopted by the Responsible Entity to reduce, avoid, or
eliminate adverse environmental impacts and to avoid non-compliance or non-conformance with
the above-listed authorities and factors. These measures/conditions must be incorporated into
project contracts, development agreements, and other relevant documents. The staff responsible
for implementing and monitoring mitigation measures should be clearly identified in the mitigation
plan.

Law, Authority, or Factor Mitigation Measure

Preparer Signature: Date:

Name/Title/Organization:

Responsible Entity Agency Official Signature:

Date:

Name/Title:

This original, signed document and related supporting material must be retained on file by the
Responsible Entity in an Environmental Review Record (ERR) for the activity/project (ref: 24
CFR Part 58.38) and in accordance with recordkeeping requirements for the HUD program(s).

Page 3 of 3





WMo, U.S. Department of Housing and Urban

5 HHHQHHH O"vaz Development

ox * o 451 Seventh Street, SW

%% I“" | Q§ Washington, DC 20410
Ban pever® www.hud.gov

espanol.hud.gov

Environmental Review for Activity/Project that is Categorically

Excluded Subject to Section 58.5
Pursuant to 24 CFR 58.35(a)

This is a suggested format that may be used by Responsible Entities to document completion of a
Categorically Excluded Subject to Section 58.5 environmental review.

Project Information

Project Name:

Responsible Entity:

Grant Recipient (if different than Responsible Entity):
State/Local Identifier:

Preparer:

Certifying Officer Name and Title:
Grant Recipient (if different than Responsible Entity):

Consultant (if applicable):
Direct Comments to:
Project Location:

Description of the Proposed Project [24 CFR 50.12 & 58.32; 40 CFR 1508.25]:

Level of Environmental Review Determination:
Categorically Excluded per 24 CFR 58.35(a), and subject to laws and authorities at
§58.5:






Funding Information

Grant Number HUD Program

Funding Amount

Estimated Total HUD Funded Amount:

Estimated Total Project Cost (HUD and non-HUD funds) [24 CFR 58.32(d)]:

Compliance with 24 CER 50.4, 58.5, and 58.6 Laws and Authorities

Record below the compliance or conformance determinations for each statute, executive order, or
regulation. Provide credible, traceable, and supportive source documentation for each authority. Where
applicable, complete the necessary reviews or consultations and obtain or note applicable permits of
approvals. Clearly note citations, dates/names/titles of contacts, and page references. Attach additional

documentation as appropriate.

Compliance Factors:
Statutes, Executive Orders,
and Regulations listed at 24
CFR 858.5 and §58.6

Are formal
compliance
steps or
mitigation
required?

Compliance determinations

STATUTES, EXECUTIVE ORDERS, AND REGULATIONS LISTED AT 24 CFR 50.4

Flood Disaster Protection Act of
1973 and National Flood
Insurance Reform Act of 1994

& 58.6

Airport Hazards Yes No

24 CFR Part 51 Subpart D Hpp

Coastal Barrier Resources Yes No

Coastal Barrier Resources Act, as 0o

amended by the Coastal Barrier

Improvement Act of 1990 [16

USC 3501]

Flood Insurance Yes No
1 O






[42 USC 4001-4128 and 42 USC
51544]

STATUTES, EXECUTIVE ORDERS, AND REGULATIONS LISTED AT 24 CFR 50.4
& 58.5

Clean Air Yes No
Clean Air Act, as amended, 0 O
particularly section 176(c) & (d);
40 CFR Parts 6, 51, 93
Coastal Zone Management Yes No
Coastal Zone Management Act, 0o
sections 307(c) & (d)
Contamination and Toxic Yes No
Substances 00
24 CFR Part 50.3(i) & 58.5(i)(2)
Endangered Species Yes No
Endangered Species Act of 1973, Hpy
particularly section 7; 50 CFR
Part 402
Explosive and Flammable Yes No
Hazards

1 O
24 CFR Part 51 Subpart C
Farmlands Protection Yes No
Farmland Protection Policy Act b o
of 1981, particularly sections
1504(b) and 1541; 7 CFR Part
658
Floodplain Management Yes No
Executive Order 11988, 0o
particularly section 2(a); 24 CFR
Part 55
Historic Preservation Yes No
National Historic Preservation 0 O
Act of 1966, particularly sections
106 and 110; 36 CFR Part 800
Noise Abatement and Control Yes No
Noise Control Act of 1972, as 0o
amended by the Quiet
Communities Act of 1978; 24
CFR Part 51 Subpart B






Sole Source Aquifers Yes No

Safe Drinking Water Act of 1974, 0o
as amended, particularly section
1424(e); 40 CFR Part 149

Wetlands Protection Yes No

Executive Order 11990, .
particularly sections 2 and 5

Wild and Scenic Rivers

Yes No
Wild and Scenic Rivers Act of
1968, particularly section 7(b) 0o
and (c)
ENVIRONMENTAL JUSTICE
Environmental Justice Yes No
Executive Order 12898 0 O

Field Inspection (Date and completed by):
Summary of Findings and Conclusions:

Mitigation Measures and Conditions [40 CFR 1505.2(c)]

Summarize below all mitigation measures adopted by the Responsible Entity to reduce, avoid, or
eliminate adverse environmental impacts and to avoid non-compliance or non-conformance with
the above-listed authorities and factors. These measures/conditions must be incorporated into
project contracts, development agreements, and other relevant documents. The staff responsible
for implementing and monitoring mitigation measures should be clearly identified in the mitigation
plan.

Law, Authority, or Factor Mitigation Measure

Determination:





] This categorically excluded activity/project converts to Exempt, per 58.34(a)(12) because there are
no circumstances which require compliance with any of the federal laws and authorities cited at
858.5. Funds may be committed and drawn down after certification of this part for this (now)
EXEMPT project; OR

] This categorically excluded activity/project cannot convert to Exempt because there are
circumstances which require compliance with one or more federal laws and authorities cited at
858.5. Complete consultation/mitigation protocol requirements, publish NOI/RROF and obtain
“Authority to Use Grant Funds” (HUD 7015.16) per Section 58.70 and 58.71 before committing
or drawing down any funds; OR

] This project is now subject to a full Environmental Assessment according to Part 58 Subpart E due
to extraordinary circumstances (Section 58.35(c)).

Preparer Signature: Date:

Name/Title/Organization:

Responsible Entity Agency Official Signature:

Date:

Name/Title:

This original, signed document and related supporting material must be retained on file by the
Responsible Entity in an Environmental Review Record (ERR) for the activity/project (ref: 24
CFR Part 58.38) and in accordance with recordkeeping requirements for the HUD program(s).
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Environmental Assessment
Determinations and Compliance Findings for HUD-assisted Projects
24 CFR Part 58

This is a suggested format that may be used by Responsible Entities to document completion of an
Environmental Assessment.

Project Information

Project Name:

Responsible Entity:

Grant Recipient (if different than Responsible Entity):
State/Local Identifier:

Preparer:

Certifying Officer Name and Title:
Grant Recipient (if different than Responsible Entity):

Consultant (if applicable):

Direct Comments to:





Project Location:

Description of the Proposed Project [24 CFR 50.12 & 58.32; 40 CFR 1508.25]:

Statement of Purpose and Need for the Proposal [40 CFR 1508.9(b)]:

Existing Conditions and Trends [24 CFR 58.40(a)]:

Funding Information

Grant Number

HUD Program

Funding Amount

Estimated Total HUD Funded Amount:

Estimated Total Project Cost (HUD and non-HUD funds) [24 CFR 58.32(d)]:

Compliance with 24 CER 50.4, 58.5, and 58.6 Laws and Authorities

Record below the compliance or conformance determinations for each statute, executive order, or
regulation. Provide credible, traceable, and supportive source documentation for each authority. Where
applicable, complete the necessary reviews or consultations and obtain or note applicable permits of
approvals. Clearly note citations, dates/names/titles of contacts, and page references. Attach additional
documentation as appropriate.

Compliance Factors:

Statutes, Executive Orders,

Are formal
compliance
steps or

Compliance determinations






and Regulations listed at 24 mitigation
CFR 858.5 and 858.6 required?

STATUTES, EXECUTIVE ORDERS, AND REGULATIONS LISTED AT 24 CFR 50.4
and 58.6

Airport Hazards Yes No
24 CFR Part 51 Subpart D Hp.
Coastal Barrier Resources Yes No

O O

Coastal Barrier Resources Act, as
amended by the Coastal Barrier
Improvement Act of 1990 [16
USC 3501]

Flood Insurance Yes No

Flood Disaster Protection Act of
1973 and National Flood
Insurance Reform Act of 1994
[42 USC 4001-4128 and 42 USC
5154a]

STATUTES, EXECUTIVE ORDERS, AND REGULATIONS LISTED AT 24 CFR 50.4
& 58.5

Clean Air Yes No
Clean Air Act, as amended, 0 O
particularly section 176(c) & (d);
40 CFR Parts 6, 51, 93
Coastal Zone Management Yes No
Coastal Zone Management Act, 0o
sections 307(c) & (d)
Contamination and Toxic Yes No
Substances

1 O
24 CFR Part 50.3(i) & 58.5(i)(2)
Endangered Species Yes No
Endangered Species Act of 1973, b o
particularly section 7; 50 CFR
Part 402
Explosive and Flammable Yes No
Hazards

1 O
24 CFR Part 51 Subpart C






Farmlands Protection Yes No

Farmland Protection Policy Act
of 1981, particularly sections
1504(b) and 1541; 7 CFR Part
658

Floodplain Management Yes No

Executive Order 11988, b o
particularly section 2(a); 24 CFR
Part 55

Historic Preservation Yes No

National Historic Preservation
Act of 1966, particularly sections
106 and 110; 36 CFR Part 800

Noise Abatement and Control Yes No

Noise Control Act of 1972, as 0o
amended by the Quiet
Communities Act of 1978; 24
CFR Part 51 Subpart B

Sole Source Aquifers Yes No

Safe Drinking Water Act of 1974, .
as amended, particularly section
1424(e); 40 CFR Part 149

Wetlands Protection Yes No

Executive Order 11990, 0o
particularly sections 2 and 5

Wild and Scenic Rivers

. R Yes No
Wild and Scenic Rivers Act of
1968, particularly section 7(b) OO
and (c)
ENVIRONMENTAL JUSTICE
Environmental Justice Yes No
Executive Order 12898 .

Environmental Assessment Factors [24 CFR 58.40; Ref. 40 CFR 1508.8 &1508.27] Recorded below
is the qualitative and quantitative significance of the effects of the proposal on the character, features and
resources of the project area. Each factor has been evaluated and documented, as appropriate and in
proportion to its relevance to the proposed action. Verifiable source documentation has been provided and
described in support of each determination, as appropriate. Credible, traceable and supportive source





documentation for each authority has been provided. Where applicable, the necessary reviews or
consultations have been completed and applicable permits of approvals have been obtained or noted.
Citations, dates/names/titles of contacts, and page references are clear. Additional documentation is
attached, as appropriate. All conditions, attenuation or mitigation measures have been clearly
identified.

Impact Codes: Use an impact code from the following list to make the determination of impact
for each factor.

(1) Minor beneficial impact

(2) No impact anticipated

(3) Minor Adverse Impact — May require mitigation

(4) Significant or potentially significant impact requiring avoidance or modification which may
require an Environmental Impact Statement

Environmental Impact
Assessment Factor Code Impact Evaluation

LAND DEVELOPMENT

Conformance with
Plans / Compatible
Land Use and Zoning
/ Scale and Urban
Design

Soil Suitability/
Slope/ Erosion/
Drainage/ Storm
Water Runoff
Hazards and
Nuisances

including Site Safety
and Noise

Energy Consumption

Environmental Impact
Assessment Factor Code Impact Evaluation

SOCIOECONOMIC

Employment and
Income Patterns

Demographic
Character Changes,
Displacement

Environmental Impact
Assessment Factor Code Impact Evaluation

COMMUNITY FACILITIES AND SERVICES






Educational and
Cultural Facilities

Commercial
Facilities

Health Care and
Social Services

Solid Waste
Disposal / Recycling

Waste Water /
Sanitary Sewers

Water Supply

Public Safety -
Police, Fire and
Emergency Medical

Parks, Open Space
and Recreation

Transportation and
Accessibility

Environmental
Assessment Factor

Impact
Code

Impact Evaluation

NATURAL FEATURES

Unique Natural
Features,
Water Resources

Vegetation, Wildlife

Other Factors

Additional Studies Performed:

Field Inspection (Date and completed by):






List of Sources, Agencies and Persons Consulted [40 CFR 1508.9(b)]:

List of Permits Obtained:

Public Outreach [24 CFR 50.23 & 58.43]:

Cumulative Impact Analysis [24 CFR 58.32]:

Alternatives [24 CFR 58.40(e); 40 CFR 1508.9]

No Action Alternative [24 CFR 58.40(e)]:

Summary of Findings and Conclusions:

Mitigation Measures and Conditions [40 CFR 1505.2(c)]

Summarize below all mitigation measures adopted by the Responsible Entity to reduce, avoid, or
eliminate adverse environmental impacts and to avoid non-compliance or non-conformance with
the above-listed authorities and factors. These measures/conditions must be incorporated into
project contracts, development agreements, and other relevant documents. The staff responsible
for implementing and monitoring mitigation measures should be clearly identified in the mitigation
plan.






Law, Authority, or Factor Mitigation Measure

Determination:

[] Finding of No Significant Impact [24 CFR 58.40(g)(1); 40 CFR 1508.27]
The project will not result in a significant impact on the quality of the human environment.

[] Finding of Significant Impact [24 CFR 58.40(g)(2); 40 CFR 1508.27]
The project may significantly affect the quality of the human environment.

Preparer Signature: Date:

Name/Title/Organization:

Certifying Officer Signature: Date:

Name/Title:

This original, signed document and related supporting material must be retained on file by the
Responsible Entity in an Environmental Review Record (ERR) for the activity/project (ref: 24
CFR Part 58.38) and in accordance with recordkeeping requirements for the HUD program(s).
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% CITY OF

CUPERTINO

Policies and Procedures Manual

Project Information Checklist

General Project Information

Project Name:

Date:

ER Preparer/City Point-of-
Contact:

Sub-recipient Name

Project Type

[_] Rental Assistance

[] Rehabilitation/Minor Home Repair

[ ] Soft Costs

[ ] New Construction

[ ] Infrastructure Improvements/Reconstruction
[] Property Acquisition

[] Other:

[ ]CDBG
Program Name: % :gmg-ARp

[ ] Other:
Funding Year:
Grant No:
Has a Project Description been [JYes []No

prepared

See Section 4.2 of the Policies and Procedures Manual, Defining the Project to
ensure that the Project Description accurately describes the maximum anticipated
scope of the Proposed Project.

Property Information

Property Type

[ Single Family Home [ ] Multifamily Apartment [ | N/A

Address

Age of Structure (if project
involves new construction or
rehabilitation)

Additional Project Information

Would the Project involve
ground disturbance?

[ JYes [ ]No

If yes, collect information regarding ground disturbing activities for use in the
environmental analysis (e.g., location, depth of excavation, etc.).

Would any vegetation be
removed as part of the Project?

[ JYes [ ]No

If yes, collect information regarding the type of vegetation removed and the
location within the Project Site for use in the environmental analysis.

Have any technical studies been
prepared for the Project?

[ JYes [ ]No

If yes, include all technical studies in the City's project file (the Environmental
Review Record) for reference when completing the environmental analysis.






% CITY OF
CUPERTI NO Policies and Procedures Manual

HUD Part 58 NEPA Checklist

Step 1 Assemble Project Information and Define the Project
A project description should be as detailed as possible, providing as much detail as is known at the time of the project.
The project description should capture the maximum extent of the project and should include all actions that are a
composite part of the project.

Has this step been completed? | [Yes [ INo | Completed by:
Step 2 Determine the Level of Environmental Review

Reference Section 4.3 of the City's Policies and Procedures Manual for lists of exempt and categorical excluded
activities.

Level of Environmental Review:

[ ] Exempt (Applies to activities listed at 24 CFR 58.34(a))

[] Categorical Excluded Not Subject to 24 CFR 58.5 (Applies to activities listed at 24 CFR 58.35(b))
[] Categorical Excluded Subject to 24 CFR 58.5 (Applies to activities listed at 24 CFR 58.35(a))

[] Environmental Assessment (All other projects that are not covered under a categorical exclusion or exemption. Also
applies when extraordinary circumstances exist and elevates the level of review).

[] Environmental Impact Statement (Required when an environmental assessment concludes in a Finding of
Significant Impact, if a project involves 2,500 or more housing units/beds, when noise levels are greater than 75
dBA, and when extraordinary circumstances elevate the level of review).

Has this step been completed? [ 1Yes [ INo | Completed by:

Reviewed by:

Step 3 Perform the Environmental Review

Once the City determines the level of environmental review, City staff can use the templates provided by HUD to begin
the environmental review.
3a. Based on the level of environmental review, download the appropriate template from the HUD Exchange (or
see Appendix B of the City's Policies and Procedures Manual.
3b. Follow the guidance provided by HUD for demonstrating compliance with the laws and authorities that apply
to the project (which will be listed on the template downloaded in Step 3a). HUD's guidance for demonstrating
compliance with each law/authority is provided on the HUD Exchange website
(www.hudexchange.info/programs/environmental-review/). These compliance requirements are also
summarized in Section 4.4 of the Policies and Procedures Manual.
3c. Save documentation of compliance in a dedicated project folder on the City's server (technical reports, online
database query results, maps, websites/reports cited, etc.).
3d. If the project requires compliance with Section 106 of the National Historic Preservation Act (a CEST, EA, or
EIS), then develop a plan for evaluating the project for the potential to impact historic resources. A
consultation with the State Historic Preservation Officer may be required and can take up to 40 days to
complete.
Has this step been completed for all required Completed by:
Iaws/authorFi)ties? p q [IYes  [IMNo p y

Reviewed by:




http://www.hudexchange.info/programs/environmental-review/



% CITY OF
CUPERTI NO Policies and Procedures Manual

Step 4 Finalizing the Environmental Review

Depending on the level of environmental review, there are different processes for completing the environmental review
and receiving the authority to use the grant funds.

For exempt and categorically excluded activities
not subject to 24 CFR 58.5: Were any mitigation [lYes [No
measures or regulatory compliance steps

identified as part of the Environmental Review?

If yes: The City shall monitor the project to ensure identified mitigation measures and compliance steps are
implemented. There are no further environmental requirements, and the City may begin drawing down the funds.

If no: There are no further environmental requirements, and the City may begin drawing down the funds.

For categorically excluded activities subject to 24
CFR 58.5: Were any mitigation measures or [lves  []No
regulatory compliance steps identified as part of
the Environmental Review?

If yes: The City shall develop a plan for monitoring the project to ensure mitigation measures or compliance steps are
completed. The City shall also publish a Notice of Intent to Request Release of Funds (NOI/RROF). The NOI/RROF has a
comment period of 7 days (10 days if the document is mailed instead of published in a newspaper). Following the
public comment period, the City must submit form 7015.15 to HUD. HUD will approve the release of funds with an
Authority to Release Grant Funds (HUD form 7015.16) if no valid objections are received for a period of 15 days. At this
point, the City may expend project funds.

If no: the project “converts to exempt” per 24 CFR 58.34(a)(12). It is treated the same as a project that is exempt from
NEPA, meaning there is no public noticing requirement and there are no further environmental requirements for the
City to complete. As such, the City may begin drawing down the funds after certification of the document (i.e., signing
by the City's Certifying Officer).

For Environmental Assessments: Were any
mitigation measures or regulatory compliance [ves [No
steps identified as part of the Environmental
Review?

If yes: The City shall develop a plan for monitoring the project to ensure mitigation measures or compliance steps are
completed. If the City determines that the project would not result in a significant impact on the quality of the human
environment, the City makes a Finding of No Significant Impact (FONSI). The City shall publish a NOI/RROF and a
Notice of FONSI in a newspaper of general circulation and mailed to parties known to have interest in the project (this
distribution must include the regional field office for the Environmental Protection Agency). The public comment
period is 15 days.

Following the public comment period, the City must submit a RROF form to HUD (HUD form 7015.15). HUD will
approve the release of funds with an Authority to Release Grant Funds (HUD form 7015.16) if no valid objections are
received for a period of 15 days. At this point, the City may begin drawing down on the project funds.

If no: The City makes a FONSI determination and follows the same publication instructions as would be required if
mitigation measures/compliance steps were necessary.






% CITY OF
CUPERTI NO Policies and Procedures Manual

Step 5 Documentation
Has the environmental document been completed Date of completion:
and signed by the Certifying Officer? p [IYes  [INo P
Has the document been uploaded to HEROS? [ IYes [ INo [ Date of completion:
If required: list the Date of Publication for any
required NOI/RROF or Notice of FONSI:
Public Comment Period Dates
Have proof of publication and proof of Date of completion:
distribution to interest parties/agencies been [1Yes [INo
saved in the project's ERR folder?
Has the City received the Form 7015.16 Authority
to Use Grant Funds

[Jves [No Date of completion:

The Environmental Review has been completed and all HUD requirements have been met.

Task Manager / Date

Department Manager / Date





3760 Kilroy Airport Way .
Suite 270 Michael Baker

Long Beach, CA 90806 INTERNATIONAL
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Web-based Instructional System for
Environmental Review (WISER):

" Getting Started: Part 58

The U.S. Department of Housing and Urban Development's Office
of Environment and Energy is pleased to certify

Alec Vybiral

has successfully completed
WISER: Getting Started: Part 58

Tt Sobepp

1/19/2023

Date

Danielle Schopp, Director
Office of Environment and Energy
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Web-based Instructional System for
Environmental Review (WISER):

" Getting Started: Part 50

The U.S. Department of Housing and Urban Development's Office
of Environment and Energy is pleased to certify

Alec Vybiral

has successfully completed
WISER: Getting Started: Part 50

Tt Sobepp

1/19/2023

Date

Danielle Schopp, Director
Office of Environment and Energy
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The U.S. Department of Housing and Urban Development's Office
of Environment and Energy is pleased to certify

Alec Vybiral

has successfully completed
WISER: Getting Started: Tools and Resources
Danielle Schopp, Director
Office of Environment and Energy

1/19/2023

Date
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The U.S. Department of Housing and Urban Development's Office
of Environment and Energy is pleased to certify

Alec Vybiral

has successfully completed
WISER: Environmental Assessment Factors

Tt Sobepp

1/23/2023

Date

Danielle Schopp, Director
Office of Environment and Energy
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The U.S. Department of Housing and Urban Development's Office
of Environment and Energy is pleased to certify

Alec Vybiral

has successfully completed
WISER: Site Contamination

Tt Sobepp

1/23/2023

Date

Danielle Schopp, Director
Office of Environment and Energy
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The U.S. Department of Housing and Urban Development's Office
of Environment and Energy is pleased to certify

Alec Vybiral

has successfully completed
WISER: Water Elements

Tt Sobepp

1/23/2023

Date

Danielle Schopp, Director
Office of Environment and Energy
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The U.S. Department of Housing and Urban Development's Office
of Environment and Energy is pleased to certify

Alec Vybiral

has successfully completed
WISER: Historic Preservation

Tt Sobepp

1/23/2023

Date

Danielle Schopp, Director
Office of Environment and Energy
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The U.S. Department of Housing and Urban Development's Office
of Environment and Energy is pleased to certify

Alec Vybiral

has successfully completed
WISER: Explosive and

Flammable Materials _
T ol Sehepp

1/23/2023

Date

Danielle Schopp, Director
Office of Environment and Energy
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The U.S. Department of Housing and Urban Development's Office
of Environment and Energy is pleased to certify

Alec Vybiral

has successfully completed
WISER: Noise Abatement and Control

Tt Sobepp

1/24/2023

Date

Danielle Schopp, Director
Office of Environment and Energy






7

il Web-based Instructional System for
., Il & Environmental Reviews (WISER):
" Environmental Justice

&

N

Q
@
-
>
%

The U.S. Department of Housing and Urban Development's Office
of Environment and Energy is pleased to certify

Alec Vybiral

has successfully completed
WISER: Environmental Justice

Tt Sobepp

1/24/2023

Date

Danielle Schopp, Director
Office of Environment and Energy
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The U.S. Department of Housing and Urban Development's Office
of Environment and Energy is pleased to certify
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Alec Vybiral

has successfully completed
WISER: Air Quality

Tt Sobepp

1/24/2023

Date

Danielle Schopp, Director
Office of Environment and Energy
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The U.S. Department of Housing and Urban Development's Office
of Environment and Energy is pleased to certify

Alec Vybiral

has successfully completed
WISER: Endangered Species

Tt Sobepp

1/24/2023

Date

Danielle Schopp, Director
Office of Environment and Energy
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Web-based Instructional System for
Environmental Reviews (WISER):

" Airport Hazards

The U.S. Department of Housing and Urban Development's Office
of Environment and Energy is pleased to certify

Alec Vybiral

has successfully completed
WISER: Airport Hazards

Tt Sobepp

1/24/2023

Date

Danielle Schopp, Director
Office of Environment and Energy
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The U.S. Department of Housing and Urban Development's Office
of Environment and Energy is pleased to certify

Alec Vybiral

has successfully completed
WISER: Farmland

Tt Sobepp

1/24/2023

Date

Danielle Schopp, Director
Office of Environment and Energy
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The U.S. Department of Housing and Urban Development's Office
of Environment and Energy is pleased to certify

Alec Vybiral

has successfully completed
WISER: Wild and Scenic Rivers

Tt Sobepp

1/24/2023

Date

Danielle Schopp, Director
Office of Environment and Energy






|I|I Web-based Instructional System for

o | | ¢ Environmental Review (WISER):
Environmental Assessment Factors

(/

The U.S. Department of Housing and Urban Development’s Office
of Environment and Energy is pleased to certify

Alec Vybiral

has successfully completed
WISER: Floodplain Management, Wetlands, and Flood Insurance

Tt Sobepp

1/24/2023
Danielle Schopp, Director

Date
Office of Environment and Energy
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Executive Order 11988 — Floodplain Management
U.S. Department of Housing and Urban Development
8-Step Process Report
City of Cupertino

Le Beaulieu Rehabilitation (Phase 1) Project

Prepared for: Prepared by:
Kerri Heusler, Housing Manager Michael Baker International
City of Cupertino 3760 Kilroy Airport Way, Ste 270
Cupertino City Hall Long Beach, CA 90806

10300 Torre Avenue
Cupertino, CA 95014

FEBRUARY 2023





This report documents compliance with the U.S. Department of Housing and Urban
Development’s (HUD) 8-Step Decision-making Process (8-Step Process) pursuant to Executive
Order (EO) 11988, Floodplain Management and as required by 24 Code of Federal Regulations
(CFR) Part 55.20. The regulations contained in 24 CFR Part 55 outline HUD’s procedures for
complying with EO 11988. Part 55 applies to all HUD actions that could be harmed or cause harm
if located in a floodplain, including but not limited to proposed acquisition, construction, demalition,
improvement, disposition, and financing actions under any HUD program. According to HUD, the
“purpose of Part 55 is not in most cases to prohibit actions in a floodplain, but to provide the
method for HUD projects to comply with EO 11988 and avoid unnecessary impacts.” The
purpose of EO 11988, Floodplain Management, is “to avoid to the extent possible the long and
short term adverse impacts associated with the occupancy and modification of floodplains and to
avoid direct or indirect support of floodplain development wherever there is a practicable
alternative.”

HUD’s 8-Step Process exists to determine whether there are practical alternatives to locating a
HUD-supported project in a floodplain. The eight steps are:

Step 1. determine if proposal is in a Step 5. mitigate adverse impacts;
floodplain or wetland,;
Step 6. reevaluate alternatives;
Step 2.  involve the public in decision-

making process (noticing); Step 7.  announce and explain
decision to the public
Step 3.  determine if there is a (noticing); and

practicable alternative;
Step 8. implement proposal with
Step 4. identify adverse and appropriate mitigation.
beneficial impacts;

The following sections provide an overview of the Proposed Project and document compliance
with each of the above-described steps.

Proposed Project

The City of Cupertino proposes to use Community Development Block Grant (CDBG) funds to
support the rehabilitation of 12 units within the Le Beaulieu 27-unit multi-family residential
affordable housing property located on a 1.75-acre lot in the City of Cupertino, CA. The Project is
located at 10092 Bianchi Way, Cupertino, CA 95014 (Assessor’s Parcel Map Numbers: 359-07-
010, -019, and -020).

The Project would involve the rehabilitation of 12 units within a 27-unit multi-family residential
affordable housing property serving low-income disabled and senior households. The Le Beaulieu
27-unit multi-family residential affordable housing property consists of 7 buildings with 21 one-
bedroom units and 6 two-bedroom units. The proposed rehabilitation activities would address
critical building needs, lower operating expenses, and increase the quality of life for residents.
The Project would include miscellaneous repairs, including kitchen and bathroom cabinet

! HUD, HUD Exchange: Floodplain Management, https://www.hudexchange.info/programs/environmental-
review/floodplain-management/.

2 National Archives, Executive Order 11988 — Floodplain Management, https://www.archives.gov/federal-
register/codification/executive-order/11988.html.




https://www.hudexchange.info/programs/environmental-review/floodplain-management/

https://www.hudexchange.info/programs/environmental-review/floodplain-management/

https://www.archives.gov/federal-register/codification/executive-order/11988.html

https://www.archives.gov/federal-register/codification/executive-order/11988.html



upgrades, new selective energy efficient kitchen appliances, new flooring, repainting unit interiors,
replacing interior pocket doors, replacing unit entry doors, upgrading interior lighting, replacing
selected bathroom floors and shower pans, and replacing air conditioning units. In addition, the
repainting of building exteriors and fence upgrades would also be completed. The Project would
be completed in two phases, with six units rehabilitated in each phase.

The Le Beaulieu apartment complex is owned by MidPen Housing Corporation and is a vital
affordable housing resource for low-income, disabled, and senior residents of Cupertino. The
entire Project Site, 1.75-acres in size, is located within a shaded Zone X area, which is a “0.2
Percent Annual Chance Flood Hazard” area designated by the Federal Emergency Management
Agency (FEMA), Flood Insurance Rate Map (FIRM) 06085C0208H. While the Project Site is not
located within a FEMA-designated Special Flood Hazard Area (SFHA), HUD regulations at 24
CFR 55.20 require compliance with the HUD 8-Step Process for development within a floodplain
if a project is deemed to be a “critical action” as defined in 24 CFR 55.2(b)(3). Critical actions are
those activities for which even a slight chance of flooding would be too great because flooding
may result in loss of life, injury, or damage to property. A Project would be considered a “critical
action” if it created, maintained, or extended the useful life of structures or facilities that produce,
use, or store hazardous materials; provide essential and irreplaceable records or emergency
services; or likely contained occupants with limited mobility (i.e., hospitals, nursing homes, or
retirement service facilities). The Project qualifies as a critical action as residents of the Project
Site include disabled and elderly residents. Residents qualified to live at Le Beaulieu have an
income below 50 percent area median income and have a physical or sensory disability.

Description and Overview of Flood Hazards in Cupertino

As stated above, the Project Site is located in the City of Cupertino and lies within a designated
Zone X area or area with a “0.2 percent Annual Chance Flood Hazard.” The Project Site is not
immediately adjacent to creeks, wetlands, or rivers. The watersheds in the Santa Cruz Mountain
Range feed into four major streambeds that traverse the City: Permanente Creek, Stevens Creek,
Regnart Creek, and Calabazas Creek. These creeks collect surface runoff and channel it to the
Bay.2 The Project Site is approximately one mile east of Stevens Creeks and approximately 1.5
miles west of Calabazas Creek. Rain driven floods are the most common type of floods, and
usually occur during periods of extended heavy rainfall. The average annual rainfall in Cupertino
ranges from 22 inches to 23 inches.* However, some years can greatly exceed this average
annual rainfall value, such as happened in 2016, when, according to the National Oceanic and
Atmospheric Administration (NOAA), the regional Total Annual Precipitation for this area was
54.09 inches.

Calabazas Creek is a 13.3-mile-long northeast by northward-flowing stream originating on Table
Mountain in Saratoga, California in Santa Clara County and courses through the cities of
Saratoga, San Jose, Cupertino, Santa Clara and Sunnyvale, culminating in the Guadalupe Slough
in south San Francisco Bay. The Calabazas Creek watershed is highly urbanized, predominantly
with high-density residential neighborhoods. Areas of heavy industry exist between the Highway
101 and Central Expressway corridors. Commercial development is focused along EI Camino
Real, Wolfe Road, and Saratoga-Sunnyvale Road. Stevens Creek originates in the Santa Cruz
Mountains on the western flank of Black Mountain in the Monte Bello Open Space Preserve, then
flows southeasterly through the Stevens Creek County Park before turning northeast into Stevens
Creek Reservoir. It then continues north for 12.5 miles through Cupertino, Los Altos, Sunnyvale

3 City of Cupertino, General Plan (Community Vision 2015-2040), Flood Hazards, Adopted 2014, page HS-17.
4 Climate Change Explorer, 2015-2016 observed precipitation, https://crt-climate-explorer.nemac.org/.
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and Mountain View before emptying into the San Francisco Bay at the Whisman Slough. Stevens
Creek consists of approximately 20 miles of channel, and enters the San Francisco Estuary near
Long Point, north of Moffett Field Naval Air Station, at Whisman Slough between Mountain View's
Shoreline Park and Stevens Creek Shoreline Nature Study Area. It drains a watershed of about
29 square miles. There is one major impoundment, Stevens Creek Reservoir at 531 feet of
elevation. The reservoir was constructed in 1935 to provide storage capacity of winter runoff that
could be used to recharge the Santa Clara valley aquifer. The reservoir is managed by the Santa
Clara Valley Water District (SCVWD) and has a current capacity of 3,465-acre feet of water.> The
largest body of water near the Project Site is the Stevens Creek Reservoir located approximately
2.5 miles southwest of the Project Site. Stevens Creek Dam meets current dam safety standards,
and, according to the City’s General Plan, the probability of its failure is minimal.®

The City of Cupertino participates in the Community Rating System (CRS) program which is a
voluntary incentive program that recognizes and encourages community floodplain management
activities that exceed minimum NFIP requirements. Flood insurance premium rates for property
owners within the City may be discounted to reflect the reduced flood risk resulting from
community actions meeting the three goals of the CRS, which are to: (1) reduce flood damage to
insurable property; (2) strengthen and support the insurance aspects of the NFIP; and (3)
encourage a comprehensive approach to floodplain management. Additionally, the City and
SCVWD are actively involved in programs to minimize the risk of flooding. The City developed an
approach to land use for the non-urbanized floodplain of Stevens Creek south of Stevens Creek
Boulevard in the City’s General Plan Land Use Element. This ensures the preservation of the
100-year floodplain and the protection of the riparian corridor along this portion of Stevens Creek.
The City and SCVWD also developed a flood management program for the floodplain of Stevens
Creek between Interstate 280 and Stevens Creek Boulevard while preserving the natural
environment of Stevens Creek. Structural improvements, while not preferred, may be necessary,
to protect properties from a 100-year flood.”

Cupertino’s storm drain system currently operates adequately and has targeted upgrades and
improvements within the next 25 years. Localized flooding in the storm drain system is limited
primarily to unimproved streets. The City continues to update its infrastructure planning to ensure
that future improvements include best practices for stormwater management.® In addition, the City
strives to follow natural land contours to avoid mass grading during new construction, especially
in flood hazard or hillside areas, and acknowledges that increased land use through development
necessitates further floodplain management. As stated in the City’s Local Hazard Mitigation Plan,
land uses in the floodplain should allow the public access to the creek, but materials that would
restrict the free flow of the creek waters or significantly disturb the riparian environment should be
prohibited. The City acknowledges that increased land use through development necessitates
further floodplain management. To meet the demand of increasing development, the City has
developed different land use categories and their exposure to acceptable risk.®

5> City of Cupertino, Cupertino Creeks, https://www.cupertino.org/our-city/departments/environment-
sustainability/water/stormwater-pollution-prevention/cupertino-creeks.

City of Cupertino, General Plan (Community Vision 2015-2040), Flood Hazards, Adopted 2014, p. HS-17.

City of Cupertino, General Plan (Community Vision 2015-2040), Flood Hazards, Adopted 2014, p. HS-17.
City of Cupertino, General Plan (Community Vision 2015-2040), Infrastructure, Adopted 2014, p. INF-5.

City of Cupertino Local Hazard Mitigation Plan, 2012, p. 11-23.
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Step 1: Determine if proposal is in a floodplain or wetland

The Project Site is located within a FEMA-designated Zone X area described as a 0.2 percent
Annual Chance Flood Hazard (06085C0208H). The entire Project Site, consisting of 1.75 acres,
is located within this FEMA-designated Zone X area.

Step 2: Involve the public in the decision-making process

The Step 2 Noticing of the 8-Step Process is not required at this time. Per HUD instruction, the
City must complete the procedures for making determinations on Floodplain Management under
24 CFR Part 55, Subpart C, specifically the decision-making process under 855.20, excepting
public notification requirements associated with §55.20(b) and (g). If the City were to complete
this step for a future project, this section would include a description of the notice, the manner of
circulation (i.e., the periodical name and a list of other parties/agencies contacted), the date of
publication, the length of the comment period, and a summary of comments received, if
applicable).

Step 3: Determine if there is a practicable alternative

The Project’s overall goal is to preserve the Le Beaulieu affordable housing resource for low-
income, disabled, and senior residents of Cupertino. The need for affordable special housing is
documented within the City’s General Plan Housing Element, which states that certain groups
have more difficulty finding decent, affordable housing due to their special circumstances related
to one’s income-earning potential, family characteristics, the presence of physical or mental
disabilities, or age-related health issues. As a result, certain groups typically earn lower incomes
and have higher rates of overpayment for housing, or they may live in overcrowded residences.®
Residents qualified to live at Le Beaulieu have an income below 50 percent area median income
and have a physical or sensory disability, making Le Beaulieu a vital resource for low-income,
disabled, and senior members of the community.

In the City of Cupertino, areas that could accommodate planned development zoning in which
uses are intended to be a mix of general commercial and residential P(CG/Res) to accommodate
a 27-unit affordable housing community are located along Stevens Creek Boulevard and North
De Anza Boulevard. Typically, the sites that exhibit the highest potential for redevelopment are
those that are in close proximity to mixed use corridors and are currently underutilized or vacant
sites.

Two alternative project sites identified as housing opportunity sites in the City’s General Plan
Housing Element are considered in the following analysis as they are close to meeting the size
criteria to accommodate the Proposed Project and are located within the Heart of the City Specific
Plan area. The Housing Element identifies these opportunity sites as properties zoned for
densities between 25-30 dwelling units per acre. Given the relatively limited universe of available
sites for development within the City and the geographic extent of the 0.2 percent annual chance
floodplain (500 year floodplain, shaded Zone X) that covers a large portion of the City, precluding
potential sites located within the 0.2 percent annual chance floodplain is not realistic. As such,
one of the alternative sites is also located within the 0.2 percent annual chance (Zone X)
floodplain. These alternative sites are identified in Table ALT-1, below, which lists adopted zoning

10 City of Cupertino, General Plan (Community Vision 2015-2040), Housing Element, Adopted 2014, p. H-10.






and adopted General Plan designations as well as the flood hazard zones each site is located
within. These two alternatives, as well as a No Action Alternative, are analyzed in Step 4, below.

Table ALT-1
Alternative Project Sites Considered
. Adopted Flood FEMA Flood
ﬁl‘lt Address(es) Adopt_ed anlng General Plan Hazard Insurance
0. Designation X .
Designation Zone Rate Map
10145 N. De Planned
Anza Boulevard Development- Commercial- Zone X
1 and 10118 General commercial Office- (shaded) 06085C0208H
Bandley Drive, and residential Residential
Cupertino, CA P(CG/Res)
Planned
dsssosierrs | oewdopmen: | commerdiak |
2 Cupertino, CA ' | General commercial Office- (unshaded) 06085C0209H
: and residential Residential
P(CG/Res)

Sources: City of Cupertino,

General Plan Housing Element, Adopted 2014; City of Cupertino,
https://www.cupertino.org/our-city/departments/community-development/planning/major-projects; and FEMA

Flood Mapping Portal, https://msc.fema.gov/portal/home.

Step 4: Identify adverse and beneficial impacts

The following analysis of the alternatives provided above is based on location, proximity to
amenities, and other environmental hazards/risks unique to each alternative project location. This
analysis also takes environmental justice into consideration using the USEPA’s EJSCREEN tool,
which provides a percentile score offering a perspective on how a particular site (and a
surrounding 1-mile radius) compares to the entire state with regard to environmental justice
issues, such as pollution and income levels. For example, if an alternative site location is at the
95th percentile statewide, this means that only 5 percent of the population of California
experiences a greater impact than the average person located within 1 mile of the alternative
project location under review. These EJSCREEN percentile scores and data are presented in
Table ALT-2, below.

Table ALT-2
Environmental Justice Comparison
State Percentiles Percent
. : Air Toxics Low
1
N ORI Pal\r;;ci?;?te Ozone Cancer Income
Risk Population
Project Site 10093VB|anch| 39 24 55 9%
ay
10145 N. De Anza
Boulevard and o
1 10118 Bandley 39 23 54 10%
Drive
19160 Stevens o
2 Creek Boulevard 37 23 49 8%

Source: USEPA, EJSCREEN Reports, 2023.
Notes: 1 Data are based on a 1-mile radius around the alternative site locations.
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Alternative No. 1

Alternative No. lis generally located in the northern portion of the City, on the north side of
Stevens Creek Boulevard between North De Anza Boulevard and Bandley Drive. The site is
bounded by commercial land uses to the north, south, east, and west; recreational, office, and
commercial land uses to the southeast; and residential land uses to the northeast and northwest.
This alternative site consists of two parcels and is 5.1-acres in size. The City’s Housing Element
estimates that this group of parcels would accommodate 200 residential units, which is greater
than the Proposed Project’s 12 units. This alternative site is located within a Santa Clara Valley
Transportation Authority (VTA) Mixed-Use Corridor Priority Development (PDA) and is in close
proximity to VTA bus routes along Alves Drive, Stevens Creek Boulevard, and De Anza
Boulevard. This alternative site is currently characterized by two single-story commercial buildings
and associated surface parking part of which is located within the Marina Plaza shopping center.
The Marina Plaza shopping center also includes commercial facilities, including banks and office
buildings. Given the expanse of impervious surfaces and structures that would need to be
demolished and removed, this site would involve more intensive site preparation activities than
the Proposed Project Site, which may result in greater noise and air quality impacts associated
with site preparation. The area surrounding the site has a similar percentage of low-income
persons and similar percentile scores for pollutants as the Proposed Project Site, which is
reflected in Table ALT-2, above. Additionally, this site is also located within the shaded Zone X,
and would, therefore, have flood risks similar to those experienced at the Project Site. Finally, the
cost of acquisition of all or part of this alternative site would be much greater than the Proposed
Project Site, since MidPen Housing Corporation already owns the existing Le Beaulieu apartment
complex. For these reasons, this alternative site is not the preferred alternative.

Alternative No. 2

Alternative No. 2 is generally located in the centrally west side of Cupertino along the south side
of Stevens Boulevard. The site is near the corner of Stevens Creek Boulevard and South Tantou
Avenue and is located directly across the street from Main Street Cupertino, with retail stores and
restaurants. The site is approximately 1,300 feet southwest from the Junipero Serra Freeway
better known as Interstate 280 and is bounded by a mix of commercial, residential, and offices
uses to the north, east, and west; and residential uses to the south. The site is on a single parcel,
is an 0.56-acre vacant site.!! The City’s Housing Element estimates that this site could
accommodate approximately 11 residential units, which is less than the Proposed Project’s 12-
unit rehabilitation. As this is a vacant lot, construction of 12 affordable housing units for seniors
would require construction activities (such as site preparation, excavation, and construction) that
would be more intensive (with regard to noise, air quality, traffic, and water quality impacts) than
the proposed Project’s rehabilitation activities. Additionally, this site’s close proximity to Interstate
280 may result in a high ambient noise level on the site and the potential for air quality impacts
associated with vehicle emissions originating from the freeway. Finally, the cost of acquisition
would be much greater than the Proposed Project Site, since MidPen Housing Corporation
already owns the existing Le Beaulieu apartment complex. For these reasons, this alternative site
is not the preferred alternative.

T An affordable senior housing development (Charities Housing, The Veranda,
https://charitieshousing.org/property/the-veranda/) was developed on this site in 2019; however, this site was
undeveloped in 2015 when the environmental review for IDIS #119 was completed. Therefore, its consideration
as an alternative site in this analysis is appropriate.
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No Action Alternative

Under this alternative, the Project would not occur, and the Project Site (the Le Beaulieu
apartment complex) would remain as is. However, as there are existing improvements located
within the floodplain on the Project Site (i.e., the existing apartment complex) the lasting
permanent impacts to the floodplain under the No Action alternative would be nearly identical to
the impacts of the Proposed Project, if it were implemented. Under this No Action alternative the
Project Site would remain with needed repairs and upgrades and would be in noncompliance with
the Americans with Disability Act (ADA). The Le Beaulieu apartment complex is a vital affordable
housing resource for low-income, disabled, and senior residents of Cupertino. Over time, it is
possible that the Le Beaulieu apartment complex would be deemed ill-equip to house special
needs residents with physical or sensory disabilities, therefore eliminating an important resource
to special needs community members. The City’s General Plan has documented a persistent
demand for affordable housing. The No Action Alternative would not result in the beneficial effects
associated with constructing affordable housing units near community resources, such as
recreational assets and commercial land uses. The No Action Alternative would not satisfy the
purpose and need for the proposed Project. Therefore, the Project is preferred over this
alternative.

Conclusion

While constructing the Project on one of the alternative sites would meet the City’s affordable
housing goals, the alternative sites identified in the analysis above could result in greater
environmental impacts as compared with the Proposed Project. Further, the Project Site’s
proximity to a variety of commercial, pedestrian infrastructure, and local amenities is preferrable
to these alternatives. This therefore makes the Proposed Project the preferred alternative.

Step 5: Mitigate adverse impacts
Existing Site and Structure Preservation

As previously stated, the Project Site is located within a Zone X designation described as a 500-
year floodplain and is not within a SFHA. The Project involves the rehabilitation of an existing
structure, the Le Beaulieu multi-family residential affordable housing property, originally
developed by Cupertino Community Housing in 1984 and acquired by MidPen Housing
Corporation in 1998. The property consists of 27 units in 7 buildings with 21 one-bedroom units
and 6 two-bedroom units, and is a vital affordable housing resource for low-income, disabled
residents of Cupertino. The Project would preserve this affordable housing asset by addressing
critical building needs, lowering operation costs, and raising the quality of life for disabled
residents. Because the Project would rehabilitate portion of the existing apartment property, the
Project would not result in new construction, or an increase the amount of impervious surfaces
within the floodplain, as compared with existing conditions.

Emergency Action Plan and Emergency Notification Protocol

The Emergency Action Plan and Emergency Notification Protocol prepared for the Project is
designed to train MidPen Housing Corporation staff on emergency procedures, including
planning, notification, evacuation preparation, response, and evacuation of residents. The
Emergency Notification Protocol contains all staff and vendor contact information, emergency






protocols, and site plans with clearly marked utility cut-offs, meter numbers and locations, sewer
clean-outs, irrigation controls, and utility information. The Emergency Action Plan contains
emergency response and resident evacuation procedures and how to best assist professional
emergency responders in the event of an evacuation. Staff and residents are required to have
access to a map designating all evacuation meeting areas within the property. The Project Site is
required to have emergency exits clearly identified and all emergency equipment must be
available and in working condition. In addition, emergency drills are conducted as required by
local ordinance and/or insurance mandates. In the event of an emergency, staff and residents
would be notified of an evacuation by a fire alarm, intercom (if available), emergency horn (if
available), or direct voice communication. Further the Emergency Action Plan contains
procedures for staff related to property preservation and flood damage procedures. The purpose
of the Emergency Action Plan and Emergency Notification Protocol is to respond to an emergency
by way of stabilization and containment to protect life and property.

City and County Evacuation

In preparation of possible floods and other hazards, local law enforcement and the emergency
broadcast system have implemented early warning systems to alert city residents of impending
flood dangers and evacuations should flooding occur. The City of Cupertino and County of Santa
Clara have emergency evacuation routes, road closure updates, and locations of designated
emergency shelters on their emergency evacuation webpages. The Project Site is located within
close proximity to two designed evacuation routes, the closest routes are Stevens Creek
Boulevard, approximately 230 feet north of the Project Site and Stelling Road, approximately 340
feet west of the Project Site. Both evacuation routes lead to areas out of the 500-year floodplain
in either direction. Further, the City of Cupertino provides outreach and education through
evacuation drills and Community Emergency Response Team (CERT) training for City Staff and
the community. As previously stated, MidPen Housing Corporation requires the property to
conduct emergency drills.

City of Cupertino Building and Construction Regulations

Although the Project Site is not located within a SFHA, Chapter 16.52, Prevention of Flood
Damage, of the City of Cupertino’s Municipal Code (CMC), seeks to “promote the public health,
safety and general welfare of its citizenry.” This goal is achieved through development
restrictions/regulations that prohibit uses that are dangerous to health, safety, and property due
to water or erosion hazards. Specifically, Sections 16.52.041, 16.52.042, and 16.52.043 include
development regulations including a requirement for projects located within a SFHA to
demonstrate that proposed new construction and substantial improvement projects meet
floodproofing criteria and construction standards (which relate to anchoring, construction
materials and methods, elevation, and floodproofing).

National Flood Insurance Program

The City of Cupertino has participated in the National Flood Insurance Program since 1974. Under
the Flood Disaster Protection Act 1973, federal financial assistance for acquisition and
construction purposes may not be used in an area identified by FEMA as having special flood
hazards, unless the community in which the area is situated is participating in the National Flood
Insurance Program (NFIP); and where the community is participating in the NFIP, flood insurance
protection is to be obtained as a condition of the approval of financial assistance to the property
owner. All residents of the City are eligible to purchase federal flood insurance. Although the City
of Cupertino participates in the NFIP, the Project is not located within a SFHA.






Conclusion

Consistency with the Project's Emergency Action Plan and Emergency Notification Protocol
related to onsite emergency planning, notification, evacuation preparation, response, and
evacuation of residents, as well as consistency with City and County evacuation protocols, would
mitigate the adverse effects associated with location of the rehabiltiation project within the Zone
X designated floodplain.

Further, the City is mitigating flood risk on an ongoing basis through the prevention of flood
damage ordinance and participation in the NFIP. Although the Project Site is located within a
Zone X designated area described as a 500-year floodplain, is not located within a SFHA, and
therefore, is not required to obtain flood insurance as a condition of approval.

Step 6: Reevaluate the alternatives

The No Action Alternative would involve conducting no improvements to the Project Site. This
alternative would not contribute to the City’s goal to provide housing opportunities for low-income
special needs individuals in the City and would not satisfy the purpose and need for the Project.
Therefore, this option was not considered an acceptable alternative.

Alternative site No. 1 is located inside of the Zone X (0.2 percent Annual Chance Flood Hazard).
While Alternative No. 2 is located outside of this 500-year floodplain, this alternative site is located
in close proximity to a freeway, which could create noise and air quality concerns for future
residents. Additionally, these alternative sites would require site preparation (e.g.,excavation and
grading) associated with new construction, which may result in greater greenhouse gas emissions
and noise generation from construction equipment, as compared with the Project’s rehabilitation
activities. For these reasons, the Proposed Project is the preferred alternative.

Step 7: Announce and explain decision to the public (Notice)

The Step 7 noticing required as part of the 8-Step Process is not required at this time. Per HUD
instruction, the City must complete the procedures for making determinations on Floodplain
Management under 24 CFR Part 55, Subpart C, specifically the decision-making process under
855.20, excepting public notification requirements associated with 855.20(b) and (g). If the City
were to complete this Step for a future project, this Section would include a description of the
notice, the manner of circulation (i.e., the periodical name and a list of other parties/agencies
contacted), the date of publication, the length of the comment period, and a summary of
comments received, if applicable.

Step 8: Implement proposal with appropriate mitigation

Step eight is implementation of the proposed action.
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Environmental Review for Activity/Project that is Categorically

Excluded Subject to Section 58.5
Pursuant to 24 CFR 58.35(a)

Project Information

Project Name: Vista Village Rehabilitation Project

Responsible Entity: West Valley Community Services

Grant Recipient (if different than Responsible Entity):

State/Local Identifier: City of Cupertino

Preparer: Kerri Heusler, Housing Manager

Certifying Officer Name and Title: Benjamin Fu, Director of Community Development

Grant Recipient (if different than Responsible Entity):

Consultant (if applicable):_Not applicable

Direct Comments to: Kerri Heusler, Housing Manager

Project Location: Citywide
Description of the Proposed Project [24 CFR 50.12 & 58.32; 40 CFR 1508.25]:

This project will help repair Vista Village Below Market Rate affordable housing rental
complex. The complex is owned by West Valley Community Services and was built in 2002 and
features one bedroom and two-bedroom units. In fiscal year 2020-2021, four units that are
occupied by low income households will be rehabbed. The repairs include painting, new kitchen
countertops, cabinets, replacing old carpets, and new laminate floors in the bathroom.

Level of Environmental Review Determination:

Categorically Excluded per 24 CFR 58.35(a), and subject to laws and authorities at 858.5: 58.35
categorical exclusion refers to category of activities for which no environmental impact
statement or environmental assessment and finding of no significant impact under NEPA is
required, except in extraordinary circumstances. “58.35(3)(ii) In the case of multi-family
residential buildings: (A) unit density is not changed more than 20 percent; (B) The project does
not involve changes in land from residential to non-residential; and (C) The estimated cost of
rehabilitation is less than 75 percent of the total estimated cost of replacement after
rehabilitation. This project involves the interior rehabilitation for four affordable rental units.
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The unit density is not changing, the project does not involve changes to the land’s zoning and
the costs for the rehabilitation is significant less than the total estimated costs of replacement of
the four affordable rental units in the City of Cupertino.

Funding Information

Grant Number HUD Program Funding Amount
260-72-710-600-623 CPD-Community $174,850.00
Development Block Grants
(CDBG) (Entitlement)

Estimated Total HUD Funded Amount: $174,850.00

Estimated Total Project Cost (HUD and non-HUD funds) [24 CFR 58.32(d)]: The total cost
for repairing the four affordable rental units is $174,850.00

Compliance with 24 CER 50.4, 58.5, and 58.6 Laws and Authorities

Record below the compliance or conformance determinations for each statute, executive order, or
regulation. Provide credible, traceable, and supportive source documentation for each authority. Where
applicable, complete the necessary reviews or consultations and obtain or note applicable permits of
approvals. Clearly note citations, dates/names/titles of contacts, and page references. Attach additional
documentation as appropriate.

Compliance Factors: Are formal Compliance determinations
Statutes, Executive Orders, compliance
and Regulations listed at 24 steps or
CFR 858.5 and §58.6 mitigation
required?

STATUTES, EXECUTIVE ORDERS, AND REGULATIONS LISTED AT 24 CFR 50.4
& 58.6

Airport Hazards Yes No Cupertino and the project site is approximately

0 K 10.9 miles away from the Mineta San Jose

24 CFR Part 51 Subpart D International Airport. Additionally, Moffett Field
is located approximately 8.8 miles from the
project site. However, it is not affected by the
airports or vice versa.

Coastal Barrier Resources Yes No Cupertino is not near any coastal zones and not
. 1 X subject to any coastal zone management as

Coastal Barrier Resources Act, as prescribed by the California Coastal

amended by the Coastal Barrier Management — 1,000 yards near high tide:

Improvement Act of 1990 [16 https://coast.noaa.gov/czm/media/StateCZBound

USC 3501] aries.pdf
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Flood Insurance

Flood Disaster Protection Act of
1973 and National Flood
Insurance Reform Act of 1994
[42 USC 4001-4128 and 42 USC
51544]

Yes

[l

No

Y

A portion of the City of Cupertino falls within
the FEMA Flood Zone X. The FEMA Flood
Zone X has been determined to be outside 500-
year floodplain and determined to be outside the
1% and 0.2% annual chance floodplains. Link:
http://www.floodmaps.com/zones.htm City of
Cupertino, General Plan;

https://www.cupertino.org/home/showdocu
ment?id=12733

STATUTES, EXECUTIVE ORDERS, AND REGULATIONS LISTED AT 24 CFR 50.4

& 58.5
Clean Air Yes No The project will not undergo any demolition or
i 1 X renovation that would trigger asbestos

Clean Air Act, as amended, mitigation. The project is slated for health and

particularly section 176(c) & (d); safety repairs.

40 CFR Parts 6, 51, 93

Coastal Zone Management Yes No Cupertino is not near any coastal zones and not

1 X subject to any coastal zone management as

Coastal Zone Management Act, prescribed by the California Coastal

sections 307(c) & (d) Management — 1,000 yards near high tide:
https://coast.noaa.gov/czm/media/StateCZBound
aries.pdf

Contamination and Toxic Yes No The project is not near any contamination and

Substances R toxic contamination substances or operations nor

) ) will it trigger this type of activity. In addition,

24 CFR Part 50.3(i) & 58.5(i)(2) the last superfund site was in the South Bay
Asbestos Area and was mitigated in 1998.

Endangered Species Yes No The project is in a residential zone and is not

. 1 X subject to the endangerment of any species.

Endangered Species Act of 1973, Chapter 6: Environmental Resources and

particularly section 7; 50 CFR Sustainability Element, General Plan

Part 402 (Community Vision 2015-2040).

Explosive and Flammable Yes No  |According to HUD Guidance for Explosive and

Hazards [1 [ [Flammable Facilities, project sites located too close

24 CFR Part 51 Subpart C

to facilities handling, storing, or processing

conventional fuels, hazardous gases or chemicals of|

an explosive or flammable nature may expose

occupants or end-users of a project to the risk of

injury in the event of an explosion. To address this

risk, requlations under 24 CFR Part 51C require

HUD-assisted projects to be separated from these

facilities by a distance that is based on the contents

and volume of the aboveground storage tank, or to

implement mitigation measures.
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The Project Site is located within an urbanized area

in the northern portion of the City of Cupertino.
There are no identified aboveground storage tanks
or other facilities, or operations known to contain
explosive or flammable materials immediately
adjacent to the Project Site, and the Project would
not be located in close proximity to any explosive
or thermal source hazards.

Review of aerial imagery revealed one
aboveground storage tank with more than a 100-
gallon capacity within one mile of the Project Site.
This aboveground tank is approximately 3,000-
gallons in size located within the property of a
Public Storage facility, approximately 4,355 feet
northwest of the Project Site. The tank is
cylindrical in shape with a rounded top and a cone-
shaped bottom held upright in a metal frame. The
tank is approximately 8 feet wide and 8 feet tall.

According to HUD Fact Sheet H2: Determining
\Which Tanks to Evaluate for Acceptable
Separation Distances, when there are multiple
stationary aboveground storage tanks within 1 mile

of a proposed site, and the tanks are not excluded
from coverage based on exceptions listed in the
requlation at 24 CFR 51C or HUD guidance, an
IAcceptable Separation Distance (ASD) calculation
is required. The ASD is the distance between the
aboveground stationary containerized hazard of an
explosive or fire-prone nature and a HUD-assisted
project location. When there is a facility with
stationary aboveground storage containers and
diked volumes of the same size, the ASD needs to
be calculated for the container or diked volume
closest to a proposed HUD-assisted project site.

Using HUD’s ASD electronic assessment tool, the
IASD from the 3,000-gallon liquid tank for blast

over pressure is 314.95 feet; the ASD for thermal
radiation for people is 437.09 feet; and the ASD for

thermal radiation for buildings is 83.56 feet. At

approximately 4,355 feet away from the
aboveground fuel tank, the Project Site is well

outside the minimum ASD. No other aboveground

storage tanks were identified within close

proximity of the Project Site.

IAs such, the Project Site would not have any

explosive and flammable hazards of concern that

would preclude the use of the Project Site as

proposed. In short, the Project Site and the






immediate surrounding area are free of hazardous

materials, contamination, toxic chemicals, gases,

and radioactive substances that could affect health

or safety, or conflict with the intended use of the]

Project Site. Therefore, there are no formal

compliance steps or additional mitigation required

and no further analysis is necessary.

References:

Google Maps. Aboveground storage tank distance

from 10104 Vista Drive, Cupertino, CA 95014.

Accessed January 23, 2023.

Www.google.com/maps.

US Housing and Urban Development Exchange.

Explosive and Flammable Facilities. Accessed

January 23, 2023.

https://www.hudexchange.info/programs/environm

ental-review/explosive-and-flammable-facilities/.

US Department of Housing and Urban

Development Exchange. Acceptable Separation

Distance (ASD) Electronic Assessment Tool.

Generated for aboveground storage tanks.

Accessed January 23, 2023.

https://www.hudexchange.info/programs/environm

ental-review/asd-calculator/.
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Farmlands Protection

Farmland Protection Policy Act
of 1981, particularly sections
1504(b) and 1541; 7 CFR Part
658

Yes No

I

The project under the area as declared by Santa
Clara County Important Farmland has no
significant farmland statewide of importance in
planning area. There is a small part of the
planning area for farming (this is the 65 acres of
the Steven Creek corridor) but not under any of
the land falls under farmland protection. Chapter
9: Recreation, Parks and Community Services

Element, General Plan (Community Vision

2015-2040)




http://www.google.com/maps

https://www.hudexchange.info/programs/environmental-review/explosive-and-flammable-facilities/

https://www.hudexchange.info/programs/environmental-review/explosive-and-flammable-facilities/

https://www.hudexchange.info/programs/environmental-review/asd-calculator/

https://www.hudexchange.info/programs/environmental-review/asd-calculator/



Floodplain Management

Yes No Cupertino benefits from the maintenance and
) ] protection of the Santa Clara Valley Water
Executive Order 11988, - District flood protection. Half of the “Planning
particularly section 2(a); 24 CFR Area Valley Floor” lies within Special Flood
Part 55 Hazard Areas and flood control is provided by
federal, state and local agencies that identifies
potential flood issues: U.S. Army Corps of
Engineers, Federal Emergency Management
Agency (FEMA) and Federal Insurance
Administration. (Chapter 7: Health and Safety
Element, General Plan, HS17, Figure HS-6,
Figure HS-7, and FEMA flood maps)
Historic Preservation Yes No The project will rehab/repair four rental
) o . 1 K affordable housing units that provide affordable
National Historic Preservation housing to very low- and low-income
Act of 1966, particularly sections households. The property includes several
106 and 110; 36 CFR Part 800 residential buildings that were built in 2002 and
is not designated as a historic property and not
subject to any state or local historic regulations
nor will there be any historic properties affected
by this project. Source: Chapter 3, Land Use and
Community Design Element, General Plan
(Community Vision 2015-2040), Figure LU-3.
Noise Abatement and Control Yes No The project will include the rehabilitation/repair
) 0 X of the interior of four affordable rental units
Noise Control Act of 1972, as resulting in very low noise pollution and
amended by the Quiet therefore mitigation is not required.
Communities Act of 1978; 24
CFR Part 51 Subpart B
Sole Source Aquifers Yes No The project is not served nor designated by a
o 1 K solesource aquifer and not located within a
Safe Drinking Water Act of 1974, watershed. The project will not affect any
as amended, particularly section aquifers as it does not involve new construction
1424(e); 40 CFR Part 149 or land use conversion. Source: EPA Map
http://wwwa3.epa.gov/region9/water/groundwater
/ssa.html
Wetlands Protection Yes No The project (and City) is not located near any
_ O X coastal wetlands. It will not affect any wetlands
Executive Order 11990, areas.
particularly sections 2 and 5
Wild and Scenic Rivers Yes No There are no wild or scenic rivers located in the
O X City of Cupertino. Source: United States

Wild and Scenic Rivers Act of

1968, particularly section 7(b)
and (c)

designated wild and scenic rivers:
http://www.rivers.gov/california.php




http://www3.epa.gov/region9/water/groundwater

http://www.rivers.gov/california.php



ENVIRONMENTAL JUSTICE

Environmental Justice Yes No The project will not affect minority groups nor
) 1 X will it subject low-income population to any
Executive Order 12898 adverse environmental effects. The project is

isolated to the property and related to
rehabilitation/repair of the interior of the units
not new construction or exterior construction.

Field Inspection (Date and completed by): As mentioned above, this is the rehabilitation and
repair of the interior of four affordable rental units. Due to COVID-19 restrictions, City staff
have not visited the property but will visit the property once it is safe given the COVID-19
pandemic.

Summary of Findings and Conclusions: Not applicable.

Mitigation Measures and Conditions [40 CFR 1505.2(c)]

Summarize below all mitigation measures adopted by the Responsible Entity to reduce, avoid, or
eliminate adverse environmental impacts and to avoid non-compliance or non-conformance with
the above-listed authorities and factors. These measures/conditions must be incorporated into
project contracts, development agreements, and other relevant documents. The staff responsible
for implementing and monitoring mitigation measures should be clearly identified in the mitigation
plan.

Law, Authority, or Factor Mitigation Measure

Determination:

<] This categorically excluded activity/project converts to Exempt, per 58.34(a)(12) because there are
no circumstances which require compliance with any of the federal laws and authorities cited at
858.5. Funds may be committed and drawn down after certification of this part for this (now)
EXEMPT project; OR

L] This categorically excluded activity/project cannot convert to Exempt because there are
circumstances which require compliance with one or more federal laws and authorities cited at
858.5. Complete consultation/mitigation protocol requirements, publish NOI/RROF and obtain
“Authority to Use Grant Funds” (HUD 7015.16) per Section 58.70 and 58.71 before committing
or drawing down any funds; OR

L] This project is now subject to a full Environmental Assessment according to Part 58 Subpart E due
to extraordinary circumstances (Section 58.35(c)).

Preparer Signature: _Fe edr Date: 09/15/20






Name/Title/Organization: _Kerri Heusler, Housing Manager, City of Cupertino

Responsible Entity Agency Official Signature:

4 Date-.09/15/20

Name/Title: Benjamin Fu, Director of Community Development

This original, signed document and related supporting material must be retained on file by the
Responsible Entity in an Environmental Review Record (ERR) for the activity/project (ref:
24 CFR Part 58.38) and in accordance with recordkeeping requirements for the HUD program(s).






Alec Vybiral

Alec Vybiral

Assistant Housing Planner
Community Development
AlecV@cupertino.org
(408) 777-1347
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